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IN THE UTAH COURT OF APPEALS 
INTERIORS CONTRACTING, INC., 
a Utah corporation, 
Plaintiff, 
-vs-
WALKER, McELLIOTT, WILKINSON 
& ASSOCIATES, a Missouri 
partnership; SMITH, HALANDER 
& SMITH ASSOCIATES, a Utah 
partnership, et al., 
Defendants & Appellees, 
COONRADT CONSTRUCTION COMPANY, 
a Utah corporation, 
Defendant & Appellant. 
Case No. 930414-CA 
Priority No. 16 
APPELLEES* BRIEF 
Defendants and Appellees, Smith, Halander & Smith 
Associates, H. Fred Smith, Robert S. Halander, Ronald W. Smith 
and Dale N. Minson (hereinafter MSHSM) submit the following 
Appellees1 Brief in response to the Brief of Defendant and 
Appellant, Coonradt Construction Company (hereinafter 
"Coonradt"). 
STATEMENT OF JURISDICTION 
This court's appellate jurisdiction is appropriately 
founded under Utah Code Ann. § 78-2-2(3)(j). 
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STATEMENT OP ISSUES 
A. Issues Raised bv Appellant. Appellant Coonradt only 
raises the following two (2) issues on this appeal: 
(1) Whether the trial court on remand made adequate and 
supportable findings of fact and applied the correct 
legal standard as directed by the Utah Court of Appeals 
in Interiors Contracting v. Smith. Halander & Smith, 181 
Utah Adv. Rep. 52, 827 P.2d 963 (Utah Adv. Rep. copy in 
Appendix ••A", hereinafter "Opinion" with citations to 
copy). 
(2) Whether the trial court on remand correctly refused 
to permit Coonradt to reopen the case to take additional 
evidence• 
B. Issues Raised bv Appellees. Appellees SHS raise the 
following additional issue: 
(1) Whether Appellees are entitled to an award of 
attorneys fees incurred in defense of this appeal as 
taxable costs if they are the prevailing parties. 
STANDARD OF APPELLATE REVIEW 
The standard of review for the court's factual findings 
respecting the completion of the construction work is that 
such findings of fact, whether based on oral or documentary 
evidence, will not be set aside on appeal unless clearly 
erroneous. The trial courtfs legal conclusions respecting the 
2 
application of the mechanicfs lien statutes is reviewed for 
correctness, but no particular deference is afforded. Grayson 
Roper Ltd. v. Finlinson. 782 P.2d 467 (Utah 1989). 
Coonradt misconstrues the role of the appellate court, 
which is to review the record to determine if the trial court 
made sufficient findings and if the findings so made, were 
supported by reasonably competent evidence. Contrary to the 
assertion in Coonradtvs brief, the Court of Appeals does not 
retry the case or review the evidence in the record for the 
purpose of substituting its judgment in resolving factual 
issues. Grayson Rooer Ltd. v. Finlinson. Id. 
STATEMENT OF CASE 
A. Nature of the Case. This action was commenced by 
Interiors Contracting, Inc., seeking to foreclose a mechanics 
lien it filed on certain real property referred to as the MGSA 
Building11 located in Salt Lake City, Utah (R.2-9). Coonradt 
filed a cross-claim seeking to foreclose its separate general 
contractors mechanics lien (R.40-53). 
B. Course of Proceedings. This case was tried before 
the Honorable Kenneth Rigtrup, District Court Judge on May 15, 
16 and 18, 1990 (R.379). 
C. Disposition at Trial. At the outset of the trial 
Interiors Contracting conceded that the Interiors lien was 
untimely filed. Following the trial, the court on August 29, 
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1990, entered its Findings of Fact and Conclusions of Law 
(R.379-385, hereinafter "Findings", a full copy is in Appendix 
"B") and Judgment wherein it held among other things that the 
mechanics lien filed by Coonradt was invalid (R.387-389). 
D. Disposition on Prior Appeal. Coonradt appealed from 
the trial courtfs Judgment and thereafter the Utah Court of 
Appeals reversed the Judgment and remanded the case for 
further proceedings in accordance with its Opinion filed March 
2, 1992. 
The Court of Appeals held that completion of the contract 
for purposes of the 100 day filing period (Utah Code Ann. § 
38-1-7, 1987) begins to run: (1) when the construction work 
is substantially completed, leaving only minor or trivial work 
remaining; and, (2) when the work has been accepted by the 
owner. 
The Court of Appeals had no difficulty affirming the 
propriety of the trial court's detailed Findings and the 
conclusion that the work performed after the cut-off date of 
May 10, 1987, was trivial and de minimis, and thus upheld the 
trial court's conclusion that the work was substantially 
completed on or before May 10, 1992. 
However, the Court of Appeals held that the trial court 
failed to make a factual finding on the issue as to when 
Coonradtfs work was accepted as completed by the owner. 
Accordingly, the Court of Appeals1 Opinion stated: 
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Therefore, we reverse and remand to the trial court 
for further proceedings on the narrow question of 
when, under all the circumstances, Coonradt1s work 
was accepted as complete. 181 Utah Adv. Rep. 52 at 
56. 
The Court of Appeals1 Opinion further noted that, because 
the tenant, General Services Administration (hereinafter, 
MGSAM), requested and contracted for the remodeling work, it 
was the time of GSA's acceptance of the work for payment 
purposes, that is most significant with respect to this 
factual determination (Id. at p. 56; also footnote 7 on p. 
56). 
E. Burden of Proof on Remand. The Court of Appeals1 
Opinion made it clear that the burden of proof as to all 
aspects respecting the timeliness of the filing of the Notice 
of Mechanic's Lien was upon Coonradt (Id. at p. 54). 
P. Issues Presented on Remand. The trial court on 
remand was presented with the following issues for 
determination: 
1. Should Coonradt be permitted to reopen the case to 
present additional evidence? 
2. When, under all the circumstances, Coonradt1s work 
was accepted as complete by the owner (in this case GSA, 
since it was the contracting party for whose benefit the 
improvements were made and who the parties understood 
would measure Coonradtfs entitlement to payment). If 
this date was prior to May 11, 1987, then Coonradt»s 
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Notice of Lien was untimely and the trial court's 
judgment should be affirmed (Id. at p. 56) . If this date 
was on or after May 11, 1987, then Coonradtfs Notice of 
Lien was timely and the lien would be valid (Id. at p. 
56). 
3. Has Coonradt met its burden of proof on the date of 
acceptance of completion? If Coonradt failed to 
introduce sufficient evidence to establish the date of 
acceptance of the completed work by the owner or if the 
evidence Coonradt introduced, when weighed against 
contrary evidence, does not preponderate either for or 
against the establishment of this necessary element, then 
the court must find that Coonradt failed to meet it's 
burden of proof, so it's mechanic's lien would be 
invalid. 
G. Trial Court's Disposition Following Remand. The 
trial court determined that Coonradt was not entitled to 
reopen the case to submit additional evidence, since no timely 
motion had been filed by Coonradt and no grounds were 
demonstrated as required by Rule 59 URCP. Then after the 
parties filed lengthy briefs with citations to the record and 
after oral arguments were heard, the trial court on January 
14, 1993, entered "Supplemental Findings of Fact and 
Conclusions of Law11 (copy in Appendix "C", hereinafter 
"Supplemental Findings") which determined that because GSA, 
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the contracting party, and WMW, the owner, had accepted 
Coonradt1s work as completed for purposes of Coonradt's 
entitlement to full payment under the contract no later than 
May 4, 1987, and neither GSA nor WMW refused payment nor 
conditioned the payment upon the correction of any minor or 
trivial imperfections, such minor and trivial items performed 
by Coonradt after May 4, 1987 could not serve as grounds to 
extend the commencement of the mechanics lien filing period 
and thus the lien was invalid since it was untimely filed. 
H. Statement of Relevant Facts, SHS submits the 
following statement of relevant facts, most of which can no 
longer be disputed by Coonradt as a result of the Court of 
Appeals1 affirmance of the trial court's original Findings. 
SHS has appended copies of: Trial Exhibits M19fl (first 
page only) and M21H through "27", inclusive (GSA final 
inspection reports, invoice for completed work received by 
GSA, public pay voucher authorizing payment, and 
correspondence related thereto) in Appendix ,fDM, hereto; 
relevant portions of the Trial Transcript testimony by 
Coonradt, followed by a portion of Coonradtvs deposition 
transcript, in Appendix WE M, testimony by Gary Hulse (GSA 
employee responsible for supervising the completion of the 
remodeling improvements for the tenant agencies of GSA) in 
Appendix MFM, testimony of Lynn Walker (manager of the 
building and agent for the owner, Walker, McElliott, Wilkinson 
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& Associates, hereinafter, WWMWM) in Appendix MGH; relevant 
portions of the deposition transcript of Lucy Bramon, the 
recordfs officer at GSA in Denver (R. 469, hereinafter, cited 
as "Bramon1 s Depo.M) in Appendix WHM; and relevant portions of 
deposition transcript of Wayne Hagelberg, inspector for GSA 
engineering group, Denver office (R. 470, hereinafter, cited 
as "Hagelberg Depo.M) in Appendix MI M. SHS's citations 
hereinafter, are first to the record followed by a reference 
to the appendix, where the copies are located for the 
convenience of the Court. 
THE RELEVANT FACTS ARE AS FOLLOWS: 
1. On February 24, 1987, WMW, the then owner of the GSA 
Photo Lab Building (hereinafter, HGSA Building11) , entered into 
a contract with GSA, the sole tenant in the GSA Building, to 
construct for GSA's benefit certain improvements, primarily 
a computer room located in a portion of the GSA Building for 
a lump sum price of $99,997.00 to be paid by GSA (Findings 51, 
Appendix MBM) . 
2. On or about February 24, 1987, WMW entered into the 
same contract with Coonradt to construct and provide the 
improvements for the benefit of GSA, (Coonradt merely signed 
the contract made between GSA and WMW, R. 464, Tr. 78) for a 
lump sum contract price of $95,500.00 (Findings 12, Appendix 
MB")-
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3. Under the terms of the contract made between GSA, 
WMW and Coonradt, the improvements were required to be 
completed by April 17, 1987 (Findings J4, Appendix ,fB,f; R. 
464, Tr. 78, 80, Appendix MEM) . 
4. On or about February 17, 1987, Coonradt commenced 
work on the improvements and on or about April 17, 1987, the 
required contract completion deadline, the work was in fact 
substantially completed (Findings J4, Appendix MBM) and 
Coonradt believed that he had completed "all of the work" as 
required by the contract and was entitled then to full payment 
upon his contract (R. 464, Tr. 80, 95, Appendix "E"; 
Supplemental Findings J2, Appendix WC M). 
5. The contract between GSA, WMW and Coonradt provided 
that upon completion of all work, and final inspection and 
acceptance thereof by the GSA contracting officer, GSA would 
pay a lump sum contract price upon receipt of an acceptable 
invoice (Trial Exhibit W19H, Appendix MDlf) . 
6. On April 29, 1987, and May 1, 1987, final 
inspections of the work were made by GSA representatives, who 
determined there were only four very minor punch list items 
remaining for completion (Trial Exhibit M27M, Appendix "D") : 
(a) the caulking on a corner of one of the rooms 
was poorly applied and needed to be re-applied for 
smooth, uniform appearance ("Item l.lf); 
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(b) one of the rooftop air conditioning units was 
set on two by four blocking to level the unit, this was 
deemed not to be a good long term solution ("Item 2. H); 
(c) provide an air test and balance report (MItem 
3. H); and, 
(d) seal air condenser pipe penetrating through 
roof to be weather tight (HItem 4. M). 
(Findings 111, Appendix "B"; Trial Exhibits M25M and 
M27w, Appendix "D"). 
7. At the time of the GSA final inspections, April 29 
and May 1, 1987, the GSA tenant agency had already taken 
possession and was occupying and using the newly constructed 
computer room area (Supplemental Findings 13, Appendix WCH; 
Testimony of Gary Hulse, GSA Supervisor, R. 464, Tr. 172, 173, 
Appendix MFM; Testimony of Lynn Walker, the owner's agent and 
manager, R. 465, Tr. 266, Appendix "G"; also, GSA inspector 
Wayne Hagelberg testified that at his inspection on May 29, 
1987, the computer room appeared occupied and that the tenant 
had moved in, R. 470, Tr. Hagelberg Depo., p. 5, Appendix 
"I"). 
8. Following GSAfs final inspections of the work, on 
May 4, 1987, WMW sent a written invoice to GSA of $99,977.00 
for the full work under the contract (Findings 15, Appendix 
nBit. Trial Exhibit M23", Appendix MDlf). 
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9. On May 7, 1987, WMW's invoice for the fully 
completed work was received in the Real Estate Division of the 
Denver office of GSA (R. 469, Bramon Depo., p. 21, 22, 
Appendix "H") . 
10. On May 11, 1987, the final inspection reports (Trial 
Exhibits W21M and "22M, Appendix MD,f) from the GSA inspections 
on April 29 and May 1, 1987, were received in the Real Estate 
Division of the Denver office of GSA (Bramon Depo., p. 18, 20, 
Appendix ,fHM). 
11. On May 18, 1987, a public payment voucher (Trial 
Exhibit M24M, Appendix HDM) was prepared by the Real Estate 
Division of GSA to authorize payment of the full contract 
price. The payment voucher was approved by the signing of 
several officers of GSA between May 18 and May 28, 1987 (see 
Trial Exhibit M24M, and Appendix lfDw, and the signatures and 
dates thereon; and Bramon Depo., p. 23, 24, Appendix "H"). 
12. On May 20, 1987, a memo was made to the GSA file to 
certify that all major items of work on the contract had been 
satisfactorily and timely completed and that the results of 
the GSA inspections on April 29 and May 1, 1987, concluded 
that there were only four very minor punch list work items", 
remaining (Trial Exhibit "27H, Appendix MD,f). 
13. On May 27, 1987, GSA sent a letter to WMW apprising 
it of the four minor punch list items resulting from the 
inspections on April 29 and May 1, 1987, and requesting 
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completion of the listed items, at the earliest date, but not 
later than June 19, 1987, and thanking WMW for a job will done 
in completing the alterations (Trial Exhibit "25", Appendix 
WD M). 
14. GSA's payment voucher, fully approved no later than 
May 28, 1987, was then sent to GSA's separate accounting 
office for disbursement processing (Bramon Depo., p. 22-24, 
Appendix "H"). GSA's check for the full contract amount was 
received by WMW on or about June 19, 1987 (R. 464, Tr. 4 to 
14). 
15. No other inspections were made by GSA between the 
last final inspection on May 1, 1989, and the date of full 
payment to WMW for the work (Supplemental Findings J5, 
Appendix WC"; Bramon Depo., p. 20, Appendix "H"; also, GSA's 
supervisor, Gary Hulse testified that GSA's letter to WMW, 
mailed May 27, 1987, identifying the four punch list items, 
was received in Hulse's office in Salt Lake City, on or about 
that date, and that it was based only upon GSA's two previous 
final inspections and not based upon any subsequent inspection 
by Mr. Hulse, who was in charge of the tenant agency, or his 
staff [R. 464, Tr. 173-175, Appendix "F"]). 
16. Only two of the four minor punch list items 
specified in the GSA's inspection reports and GSA's letter of 
May 27, 1987, to WMW, were completed by Coonradt (Findings 
112, Appendix "B"). In Fact, GSA, sent a letter on July 31, 
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1987 (Trial Exhibit "26", Appendix "D") , stating that the 
tenant agency had advised that the wood blocking to level the 
one air conditioning unit had not been replaced and they had 
never been provided with an air test and balance report (Items 
2. and 3. on the GSA minor punch list) and making demand upon 
SHS to correct the deficiencies or advising that GSA would, 
after August 18, 1987, correct the deficiencies and deduct the 
cost from future rental payments under the lease (Trial 
Exhibit "26", Appendix "D"; also Gary Hulse, the supervisor of 
GSA's tenant agency, testified that the two items identified 
in Exhibit "26" were not completed on July 31, 1987 (R. 464, 
Tr. 179, 180; Appendix "F"). 
17. There is no evidence in the record to demonstrate 
that GSA or the owner WMW insisted upon completion of the 
minor punch list items prior to processing WMW's invoice for 
full payment, nor prior to GSA making full payment under the 
contract. GSA made full payment in their normal processing 
time even though two (2) of the minor punch list items were 
never completed (Supplemental Findings 58, Appendix "C") . 
SUMMARY OF ARGUMENT 
A. Summary of Point I, The Utah Court of Appeals 
Opinion controlling this case set forth a two prong test for 
determining when completion of a construction contract has 
occurred for purposes of commencing the 100 day lien filing 
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period under Utah Code Ann. § 38-1-7, 1987. The first prong 
which was satisfied in this case was that the construction 
work be substantially completed leaving only minor or trivial 
items to be completed. The second prong which Coonradt has 
placed in issue on this appeal is when the work has been 
accepted as completed by the owner. 
The owner's acceptance of the completed work is deemed to 
have occurred upon substantial completion unless the owner 
insists upon completion of the minor and trivial items as a 
condition to the contractor's entitlement to full payment of 
the contract price. Thus the lien filing period begins to run 
when the contract work is substantially completed when neither 
the owner nor the contracting party (in this case GSA) has 
demanded or required that the trivial items be completed as a 
condition to payment. 
B. flnmm»T»Y of Point II. In this case more than 
substantial evidence exists in the court's record to support 
the trial court's finding that GSA accepted Coonradt's work as 
completed upon the date of GSA's final inspection (May 1, 
1987) and the owner WMW accepted the work as completed no 
later than the date of WMW's invoice for the full contract 
price (May 4, 1987) and neither GSA nor the owner insisted 
that any minor or trivial imperfections in the work be 
completed as a condition to making final payment of the full 
contract price. Accordingly the lien filing period began to 
14 
run no later than May 4, 1987 and Coonradt's mechanics lien 
was filed more than 100 days after the commencement of this 
period and is therefore invalid. 
C. flnmm»T»Y of Point III. The trial court properly 
refused to reopen the case to permit Coonradt to offer 
additional evidence because no timely motion under Rule 59(a) 
URCP was filed by Coonradt and Coonradt failed to assert or 
demonstrate any grounds specified under Rule 59 for permitting 
Coonradt to admit additional evidence following remand of the 
case from the Utah Court of Appeals and nearly two years after 
the trial of this case. 
ARGUMENT 
PQINT If 
WHEN A CONTRACTOR HAS COMPLETED THE CONSTRUCTION 
WORK TO THE POINT WHERE ONLY MINOR OR TRIVIAL 
IMPERFECTIONS REMAIN. THE OWNER WILL BE DEEMED TO 
HAVE ACCEPTED THE COMPLETED WORK. UNLESS THE OWNER 
REFUSES TO ACCEPT THE WORK AND TO PAY THE CONTRACT 
PRICE UNTIL SATISFACTORY CORRECTIVE WORK IS 
COMPLETED. 
The Utah Court of Appeals1 Opinion controlling this case, 
held that completion of a construction contract for purposes 
of the 100 day filing period (Utah Code Ann. § 38-1-7, 1987) 
begins to run when the construction work has been 
substantially completed, leaving only minor or trivial work to 
be accomplished (citing Wilcox v. Cloward, 56 P.2d 1 Utah, 
15 
1936), and has been accepted by the owner (citing Carlisle v. 
Cox, 506 P.2d 60, Utah, 1973). 
The Court of Appeals affirmed the trial courts detailed 
findings of fact and the determination that work performed by 
Coonradt after the cut-off date of May 10, 1987, was trivial 
and de minimis. However, the Court of Appeals reversed, 
stating that the trial court did not consider the second part 
of the test, whether Coonradt^ work had been accepted by the 
owner.1 
Unfortunately, the Court of Appeals1 Opinion did not 
clearly identify the criteria that the trial court should 
consider upon remand in attempting to determine "... when, 
under all the circumstances, Coonradt%s work was accepted as 
complete."2 Therefore, close scrutiny of the Court's analysis 
of this element will be necessary to condense out of the 
Opinion the necessary criteria for this element. 
The Court began its analysis by citing Wilcox v. Cloward. 
56 P.2d 1 (Utah, 1936) for the proposition that work performed 
by the contractor at the owners request has had considerable 
weight in working an extension of time of the statutory lien 
1
 Interiors Contracting v. Smith, Halander & Smith, 181 Utah 
Adv. Rep. 52 at 55, Appendix "A" (hereinafter cited as "Opinion" 
followed by the page reference). 
2
 Opinion at p. 56. 
16 
filing period.3 However, the Court made it clear that an 
owners request to the contractor to complete minor tasks, 
standing alone, is not sufficient to extend the lien filing 
period: 
Cases cited in Wilcox and from other 
jurisdictions, however, indicate the key inquiry in 
whether work performed at the request of the 
property owner will extend the statutory period is 
whether the owner has accepted the contract work as 
completed.4 
The Court then cited Curtis v. McCarthy, 125 P. 109 
(Colo., 1912), a case referenced in Wilcox, for the 
proposition that where the owner refused to accept a plumbing 
subcontractors work until the plumber replaced a defective 
sink and completed other odds and ends demanded by the 
contractor and the agent of the owner, the owner cannot assert 
that the time period for filing a mechanics lien began to run 
prior to completion of these items. 
The Court then cited Gooch v. Hiatt. 337 N.E.2d 585 
(Indiana App., 1975) stating that this more recent decision 
reached a conclusion similar to the old Curtis v. McCarthy 
case. The Court appeared to rely heavily upon this case and 
quoted with specific approval the following statement from the 
Indiana court's opinion: 
Opinion at p. 55. 
Opinion at p. 55. 
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H[w]here a property owner will not accept lienable 
work as completed and refuses to pay for the same 
until satisfactory corrective work is done, such 
property owner is estopped from asserting that the 
contracted work had been completed as of an earlier 
date. Id. at p. 588M.5 
The Court of Appeals then cited in footnote 9 of its 
Opinion,6 some additional cases from other jurisdictions 
beginning with Wooldridae Const. Co. v. First Nat'l Bank of 
Arizona. 634 P.2d 13 (Ariz. Ct. App., 1981). Wooldridae was 
apparently cited to support the proposition that were work was 
done at the owners request and were the owner had retained a 
percentage of the contract price (60%) and conditioned payment 
upon prompt and satisfactory completion of the items 
remaining, the lien period would be extended. In like manner 
the common thread running through the other cases cited in 
footnote 9 of the Courtfs Opinion, permitted an extension of 
the lien filing period where the owner made a specific demand 
for the completion of remaining items or the correction of 
defective work and refused to accept the work as complete and 
refused to make payment for the work completed, until the 
defects were remedied to the satisfaction of the owner. 
Opinion at p. 55. 
Opinion at p. 57. 
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Of course, Utah Code Ann. § 38-1-7 (1987), states that 
the lien filing period begins upon "completion"7 of the 
contract, and does not say that the commencement of the time 
period is conditioned upon acceptance by the owner. Thus it 
would make no sense to toll the commencement of the lien 
filing period in derogation of the statute, without a strong 
and convincing evidentiary presentation that the owner clearly 
manifested an intention to refuse the acceptance of the 
completed work and refused to make payment, unless and until 
the minor completion items were finished to the owners 
satisfaction. 
In other words the only correct legal theory for 
extending the lien filing period beyond substantial completion 
of the work, is that the owners refusal to accept and pay for 
the work and insistence upon performance of minor and trivial 
items, constitutes grounds for "estoppel" against the owner. 
This is exactly how this extension theory was characterized by 
Justice Wolfe in the Wilcox case8 and is the characterization 
7
 This Section as amended, effective April 24, 1989, now 
states that the period begins to run from "substantial completion". 
Despite Coonradt's argument to the Court of Appeals that this 
amendment (not applicable to this case) changed the legal standard 
in Utah, the Court of Appeals agreed with SHS that the amendment 
merely recognized and codified prior case law, which had always 
equated "completion" with "substantial completion". Opinion, 
footnote 2 at p. 56. 
8
 Wilcox at 56 P.2d 8. 
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used by the Indiana court in Gooch v. Hiatt. relied upon 
primarily by the Utah Court of Appeals. 
While the Court of Appeals did not specifically 
characterize the second part of its announced lien period 
filing test, "acceptance by the owner", as being based upon 
estoppel; the Court, nonetheless, expected the determination 
of when acceptance occurred to be made using some of the 
principles typical to establishing an estoppel claim or 
defense.9 As an example, demonstrating the state of mind of 
the contractor, that he reasonably believed that his work was 
not accepted by the owner, would be an element of estoppel. 
The Court must have intended this be considered, since its 
Opinion stated, "Furthermore, it is inconsistent for Coonradt 
9
 Ordinarily estoppel is an equitable remedy that alters the 
existing and customary impact of the law of contracts, 28 Am. Jur. 
Estoppel and Waiver § 1. It generally must be plead as an 
affirmative defense, as expressly required by Rule 8(c) U.R.C.P. or 
it will be waived. Id. at § 135. It ordinarily requires that the 
party asserting estoppel, establish that the other party1s 
affirmative conduct formed the basis for a reasonable belief that 
a particular result would occur and that the conduct was intended 
to induce the claimant to rely upon such conduct and to change his 
position in reliance thereon, and that he did reasonably rely upon 
it to his detriment. Id. at § 135. Of course Coonradt didnft 
plead estoppel as an affirmative defense to SHS^ Counterclaim 
seeking to declare the lien invalid, nor did Coonradt properly 
present to the trial court any special conduct or circumstances 
that would have warranted consideration of an estoppel theory. 
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to contend that its project was incomplete on May 11 when it 
had applied for full payment almost a month earlier.H1° 
In any event, while the Opinion does not shed much light 
on how much of a factor Coonradtfs expectation of payment 
should play, certainly the Opinion is clear enough that if 
GSA, despite the four minor punch list items identified in the 
GSA final inspections, intended to make final payment of the 
contract price, without refusing or conditioning such payment 
upon completion of the items, then the work was accepted as 
complete for all purposes. This position taken by the Court 
of Appeals is manifest in the following final statements in 
its Opinion: 
Furthermore, the answer to this factual 
question is not clear from the record. WMW sent 
GSA an invoice requesting the full contract price 
for the full work under the contract as early as 
May 4, 1987, before Coonradt had even begun its 
additional work. Yet WMW's building manager 
testified at trial that he instructed Mr. Coonradt 
to complete the Hpunch list11 items as quickly as 
possible because failure to complete them would 
"most probablyH have delayed GSA's payment of WMW's 
invoice. Such testimony suggests that GSA may not 
have accepted Coonradtfs work until the Mpunch 
list" items were completed. 
On May 18, 1987, GSA began to prepare a 
payment voucher for the full contract price. GSA 
10
 Opinion at p. 55. This comment suggests that if Coonradt 
believed he was entitled to payment earlier because the work was in 
fact completed, that this would be important in determining 
acceptance. Alternatively, of course, it could also mean that if 
he was induced by the owner (WMW or GSA) to believe that he 
wouldn't be entitled to payment, until the minor items were 
completed, that perhaps his reliance wasn't reasonable, because he 
believed he was entitled to payment much earlier. 
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documents dated May 20, 1987 and May 27, 1987 state 
that the major work has been "satisfactorily 
completed11 and was "well done." Although GSA's 
payment voucher was officially approved by at least 
May 28, 1987, GSA did not pay the full contract 
amount to WMW until June 19, 1987. Therefore, the 
record is ambiguous as to when Coonradt vs work 
under the contract was accepted.11 
It therefore appears clear, that if GSA accepted the work 
as sufficiently complete to process the full contract payment, 
without requiring re-inspections to determine if corrective 
work was completed, it makes no difference that GSA's 
customary payment processing time takes thirty to forty-five 
days for check disbursement. In other words the date of the 
payment is not determinative, it is only the intention of GSA 
to accept the work and process payment that really matters. 
It also seems clear that the Court recognized that since GSA 
was the contracting party who requested the remodeling work 
and for whose benefit the work was performed, GSA was the 
entity to decide if the work was acceptable or sufficient for 
payment of the contract price.12 
Of course it also seems obvious and consistent with the 
cases cited by the Court of Appeals to support its second 
test, that, at the very least, if GSA refused to accept the 
11
 Opinion at p. 56. 
12
 Opinion, footnote 7 on p. 56. The Court of Appeals 
recognized that Coonradt merely signed the same contract that WMW 
entered into with GSA and understood that his performance and the 
acceptance would be measured by GSAfs inspection and determination 
and approval. 
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completed work for payment purposes, that Coonradt must show 
that 6SA manifested such refusal or at least, manifested its 
condition of the payment of the contract price upon the 
completion of the minor punch list items. It surely cannot be 
sufficient for an owner to merely remain silent as to whether 
or not the work is approved and accepted and for the 
contractor to rely upon such silence as a pretext for 
extending the time period for filing his lien. 
This should be regarded as fundamental reasoning, since 
if the period of time for filing a lien only commenced when 
the owner manifested his acceptance of the work by paying for 
the work, then their would be no reason for mechanics lien 
statutes to protect the lien claimant from the refusal or 
inability of the owner to pay. It also is clearly not 
sufficient for the contractor to know that the work required 
under the contract is not completely finished because of a 
minor omission, when the owner has not demanded or required 
that the work be performed as a condition to payment.13 
13
 Carlisle v. Cox, 506 P.2d 60 (Utah, 1973), the case cited 
by the Utah Court of Appeals for supporting the requirement of 
"acceptance by the owner" as necessary for the commencement of the 
lien filing period. In Carlisle the remaining work of the 
subcontractor - lien claimant was a heat register required by the 
contract for completion. The homeowner however had not demanded 
required that the heat register be put in as a condition to payment 
but instead was silent respecting this item, so the Court held that 




GSA AND THE OWNER WMW ACCEPTED COONRADT»B COMPLETED 
WORK AS COMPLETED ON THE DATE OF GSA'S FINAL 
INSPECTION AND THEREAFTER 6SA PROCESSED PAYMENT IN 
ORDINARY COURSE WITHOUT REGARD TO ANY MINOR OR 
TRIVIAL IMPERFECTIONS IN THE WORK. 
As pointed out hereinbefore in II and 12 of the Statement 
of Relevant Facts (hereinafter cited as MFactsH), GSA 
contracted for the computer room remodeling by preparing a 
lengthy and detailed contract with specifications (Trial 
Exhibit "IS"), which was signed by WMW as the owner of the GSA 
building and on the same date, February 24, 1987, was signed 
by Coonradt who initialed each page.14 Because, Coonradt 
signed the very same contract made between GSA and WMW, 
Coonradt understood that its performance would be measured by 
GSA, the contracting party for whose benefit the improvements 
were being made.15 
The first page of the contract made between the parties 
(copy Appendix ,fDff) states, "The alterations will be completed 
by April 17, 1987, unless a written request for extension has 
been received and approved by the contracting officer." 
Coonradt testified at trial that he read this contract 
u R. 464, Tr. 78, Appendix ME M. 
15
 The Court of Appeals pointed out that GSA's acceptance of 
the work for payment purposes was most significant with respect to 
the determination of acceptance of the work by the owner. Opinion 
at p. 56 and footnote 7 on p. 56. 
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deadline provision and understood it and testified that he 
believed he had the work completed by April 17, 1987.16 
Coonradt knew that GSA would make a final inspection to 
approve the work and he was present and accompanied the 
inspectors at the two final inspections made by GSA on April 
29 and May 1, 1987.17 As a result of GSAfs final 
inspections, only four very minor punch list completion items 
were identified, (Facts J6), and the inspectors mentioned 
these minor items during their inspections.18 
It is also clear from the record that Coonradt didn't 
believe that the minor items mentioned by the inspectors, 
would be an impediment to GSA's payment on the contract. In 
this regard, Coonradt reluctantly reaffirmed his testimony at 
a deposition taken two years prior to trial, when his memory 
of the matter was fresher, when he testified: 
Q. Again, the term "everything" was your answer then. 
Now, did the government inspector inspect 
everything when he came out? 
A. Yes, he did. 
Q. And did he, as you stated before, sign off on the 
document as being a completed contract? 
R. 464, Tr. 78, Appendix MEH; also see Findings 14, Appendix 
R. 464, Tr. 86, 88, 89, Appendix ,fEM. 
Testimony of Lynn Walker, R. 465, Tr. 226, Appendix ,fGlf. 
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A. Yes, he did.19 
The trial court determined, based on the evidence 
presented at trial, that only three minor items of work were 
performed by Coonradt on or after May 11, 1987 (the lien 
filing cut-off date): (1) On May 14, 1987, Coonradt sealed 
one air condenser pipe penetration through the roof by 
applying tar at a cost of no more than one dollar with little 
time involved; (2) On May 15, 1987 an employee of Interiors 
Contracting (a subcontractor) readjusted some computer room 
doors and installed some weather stripping; and, (3) On June 
29, 1987, Coonradt installed nonskid pads and a threshold 
piece on the ramp to the computer room, which were not 
identified as requirements of the contract.20 
Since the trial court's findings were fully affirmed by 
the Court of Appeals, there can be no dispute that these 
trivial items were the only items performed by Coonradt after 
the cut-off date. Only one of the three items was among the 
four punch list items identified by GSA (Item 1., Coonradt 
applied tar to a pipe penetration). Coonradt had previously 
corrected one other item identified on the GSA punch list, he 
reapplied caulk on a corner of one room (Facts 16) . This item 
19
 Coonradt Testimony, R. 464, Tr. 88, 89, and Coonradt Depo., 
R. 468, p.22, Appendix ,fEtf. 
20
 Findings fl2, Appendix "C". 
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was so minor and would take so little time, that no doubt 
Coonradt did this immediately following GSA's inspection. 
Because Coonradt reapplied the caulk so quickly following the 
GSA inspection, it raises a question as to why Coonradt waited 
fourteen days, until May 14, 1987, to go on the roof and dab 
some tar around one pipe penetration to seal it off. 
Obviously, he did not think it was a condition to GSAfs 
payment, since he certainly made this minor repair casually. 
The trial court's Supplemental Finding f8, that Coonradt 
never completed two of the four minor punch list items 
identified by GSA (removing wood blocking under one air 
conditioning unit and replacing it with steel leveling pieces, 
and providing an air test and balance report)21 further 
supports the finding that Coonradt didn't believe his right to 
payment was conditioned upon completion of GSA's punch list. 
With respect to the minor items the trial court found 
that Coonradt performed after May 11, 1987 (readjustment of 
the computer room doors, installation of weather stripping, 
and installation of nonskid pads on the ramp), as stated 
before, these items were not on GSA's punch list. Coonradt 
21
 These were the two items that GSA advised SHS had not been 
corrected in their letter sent July 31, 1987 (Trial Exhibit "26", 
Appendix "D") ; also Gary Hulse testified that he received a copy of 
Trial Exhibit "26", sent from the Denver GSA office, and testified 
that he or his staff had advised GSA's Denver office that these 
items were still not completed (R. 464, Tr. 179, 180, Appendix 
"F") . 
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testified at his prior deposition and at trial that he didnft 
believe that his payment was contingent upon him making 
adjustments to the door.22 Nor did he believe that his 
payment was contingent upon installation of the weather 
stripping, since he testified, HIt had been overlooked by all 
of us. We weren't even sure it had to be done."23 Nor can 
Coonradt claim that he believed that installing the nonskid 
pads on the computer room ramp, which he performed at little 
time a couple of months after the GSA inspections, affected 
his right to payment. Lynn Walker testified that he didn't 
believe that this was part of the contract; instead it was 
just part of the ongoing little repairs and accommodations 
that he, with the assistance of Coonradt, routinely did for 
the benefit of GSA's tenant agency.24 
Certainly nothing the GSA inspectors said at the final 
inspections on April 29 or May 1, 1987 led Coonradt to believe 
that the completed work had not been accepted by GSA for 
payment purposes. There was no testimony that the GSA 
inspectors said that payment would not be made until the minor 
items were completed; nor were there any written 
communications from GSA to Coonradt, WMW or anyone that 
R. 464, Tr. 95, Appendix MEM. 
R. 464, Tr. 103, Appendix "E". 
R. 465, Tr. 263, 265, Appendix ,fGM. 
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indicated or suggested that payment would be refused until the 
trivial items were completed. As previously pointed out, 
Coonradt testified that at the final inspection when he was 
present, GSA inspected "everything" and signed off as being a 
completed contract."25 
The foregoing testimony by Coonradt, shows that he 
clearly believed he was entitled to payment at the time the 
GSA final inspection was made. Coonradt even testified that 
he requested payment from WMW on April 16, 1987, because he 
believed he had then completed the entire work, and he called 
Mr. Walker for payment thereafter "every day for six 
months."26 
Despite Coonradtvs clear testimony that showed his state 
of mind and belief that he had completed everything and was 
entitled to payment at least by GSA's final inspection, May 1, 
1987; nonetheless, Coonradt still contends that Lynn Walker, 
the building manager and agent for WMW, led him to a contrary 
belief. On remand the trial court found otherwise and 
Coonradt1s position is not supported by the evidence. Mr. 
Walker testified that he was present during the GSA 
inspections and that the inspector had mentioned two or three 
R. 464, Tr. 88, 89, Appendix "E". 
R. 464, Tr. 46, 95, 160, Appendix "E". 
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items to be finished up, which Mr. Walker characterized as 
"minor details."27 Mr. Walker also testified as follows: 
Q. Did you direct Mr. Coonradt to complete these 
items quickly? 
A. As quickly as possible. 
Q. Why? 
A. For completion of the contract. I had been 
authorized to invoice it on — which I did — 
on May 4th, and wanted these things done as 
quickly possible. 
Q. Would failure to complete these items have 
held up payment on the invoice? 
A. Most probably.28 
Of course, Mr. Walker's statement that failure to have 
completed the items would "most probably" have held up payment 
is hardly support for concluding that GSA would have held up 
payment, which they did not. Moreover, other testimony by Mr. 
Walker showed that neither he, nor Coonradt believed GSAfs 
payment was conditioned upon completion of the minor items. 
Mr. Walker testified that on the basis of the GSA final 
inspection on May 1, 1987, that he invoiced GSA for the entire 
work complete on May 4, 1987.^ He testified that he didn't 
R. 465, Tr. 226, Appendix "G". 
R. 465, Tr. 231-233, Appendix "G". 
R. 465, Tr. 233, Appendix "G". 
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know on the date of his invoice to GSA, if the little 
remaining items were done or not, but he said that he "knew 
they would be done."30 Mr. Walker also testified that he 
didn't recall anyone from GSA asking for an air test balance 
report, nor did he recall ever seeing one.31 He testified 
that he didn't know whether or not Mr. Coonradt had ever taken 
any metal pieces to the roof to level the air conditioner and 
he didn't know whether it had ever been done, but he believed 
that if he asked Coonradt to do it that he would have done 
it.32 Such testimony shows that Mr. Walker was not concerned 
that any failure to complete the punch list items would hold 
up GSA's payment. 
Additionally, Coonradt testified that Mr. Walker informed 
him that he had invoiced GSA for the work complete.33 Mr. 
Walker also testified respecting his invoice34 to GSA, as 
follows:35 
Q. By the time — by the date that it bears, 
that's May 4th, 1987, were you already 
R. 465, Tr. 258, Appendix MGW. 
R. 465, Tr. 252, Appendix "Gw. 
R. 464, Tr. 257, Appendix HGH. 
R. 464, Tr. 114, Appendix "EH. 
Trial Exhibit "23", Appendix "D". 
R. 465, Tr. 267, 268. 
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receiving requests from Mr. Coonradt for 
payment? 
A. Oh, yes. They were very concerned about when 
we'd get the check. 
Q. They wanted to be paid. Did they believe they 
were entitled to be paid? 
A. Oh, yes. 
Q. Do you recall anyone from the Denver [GSA] 
office calling you and saying: "The work's 
not complete. We can't process your invoice11? 
A. I do not recall that. 
Mr. Walker also testified that he expected it to take 
approximately forty-five days for GSA to process payment, 
assuming the invoice he sent was accepted by GSA.36 He also 
told the contractors not to expect payment for forty-five 
days.37 With respect to Coonradt1 s agreement with WMW as to 
when payment would be made, he testified at his deposition: 
We agreed and the payment was to be made at 
the finalized stage when the inspector had finished 
his inspection froM the federal government, we were 
to be paid from that point within 45 days. Which 
we didn't like.38 
WMW's invoice was received May 7, 1987, in GSA's Denver 
office.39 The reports on the GSA final inspections made 
36
 R. 465, Tr. 269, Appendix "G". 
37
 R. 465, Tr. 269, Appendix "GM. 
38
 Coonradt's Depo., R. 468, p. 22, 23, Appendix "E". 
39
 Facts f9. 
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April 29, and May lf 1987 f were received in the Denver Real 
Estate Division of GSA from the inspection departments on May 
11, 1987.40 
On May 18, 1987, a public pay voucher was prepared by GSA 
to authorize payment of the entire work, and significantly on 
the same date GSA also prepared a letter to WMW identifying 
the four minor punch list items needing correction.41 The 
approved payment voucher then got sent to a separate 
accounting office of GSA for disbursement, which is why there 
was a delay in the check being issued.42 
The letter advising WMW about the minor punch list items, 
did not even get mailed form GSA's Denver office until May 27, 
1987.43 It wasn't until well after full payment had been 
received by WMW, June 19, 1987,a with no other inspections 
having been made by GSA prior thereto,45 that on July 31, 
1987, GSA sent out a letter advising SHS (then the owner) that 
40
 Facts 110. 
41
 Bramon's Depo., p.28, Appendix MHH; Facts 111, 112 
42
 Bramonfs Depo., p.23, Appendix "H"; Facts 114. 
43
 Bramon's Depo., p.27, Appendix MH,f; Facts 113. 
44
 Facts 114. 
45
 Facts 115. 
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two of the four minor punch list items had not been completed 
at all, and still needed to be done.46 
The foregoing undisputed facts show that GSA accepted the 
completed work at the final inspection, May 1, 1987, just as 
Coonradt believed and testified, in his prior deposition and 
at trial. GSA thereafter merely went through their normal 
payment processing, which Coonradt understood would take 
forty-five days, and indeed it did. GSA processed payment on 
the contract and payment was received by WMW, prior to any re-
inspections, and without regard to the completion of the four 
minor punch list items. Therefore, Coonradt%s assertion that 
payment from GSA was refused or withheld until the minor items 
were completed is totally fallacious on the basis of the 
record before the trial court. 
Thus there was more than substantial and adequate 
evidence supporting the trial court's Supplemental Findings; 
there was clear and convincing evidence that neither GSA or 
the owner WMW insisted upon completion of the minor punch list 
items prior to processing WMW's invoice, nor prior to GSA 
making full payment of the contract price. Accordingly there 
was more than substantial evidence to support the trial 
courtfs Supplemental Finding J9 that under all the facts and 
circumstances the entire work was accepted as complete by GSA 
46
 Facts fl6. 
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and the owner WMW on or before May 4, 1987. This forces the 
conclusion reached by the trial court that the notice of lien 
was filed untimely and the mechanics lien is therefore 
invalid. 
POINT m . 
THE TRIAL COURT ON REMAND PROPERLY REFUSED TO 
REOPEN THE CASE TO PERMIT COONRADT TO OFFER 
Following the appeal of this case and remand to the trial 
court, Coonradt sought to take additional discovery presumably 
with a view to presenting additional evidence in the case. No 
motion to permit additional discovery was filed by Coonradt 
and no motion to reopen the case for the purpose of receiving 
additional evidence was made by Coonradt. Instead, SHS after 
receiving notice of Coonradt vs service of a subpoena moved for 
an order prohibiting further discovery and the receipt of 
further evidence, and only then did Coonradt respond by 
opposing the motion and arguing that additional evidence 
should be received by the court. The trial court after a 
hearing entered an order prohibiting further discovery and 
refusing to admit additional evidence, because no grounds 
under Rule 59(a) URCP were offered or demonstrated by 
Coonradt. 
Under Rule 59(a) U.R.C.P. the court is authorized to 
permit a new trial on all or some of the issues and may open 
the judgment, if one has been entered, and take additional 
35 
testimony, amend findings of fact and conclusions or make new 
findings and conclusions, provided that one of the seven 
grounds specified in the Rule are demonstrated as a basis for 
reopening or granting a partial re-trial of the issues in 
dispute. Rule 59(b) requires that a motion for a new trial be 
filed not later than ten (10) days after the entry of the 
judgment. 
With respect to the grounds required, the Utah Supreme 
Court held in Hancock v. Planned Development Corp., 791 P.2d 
183 (Utah 1990), that the trial court has no discretion to 
grant a new trial on even a narrow issue, absent a showing of 
one of the grounds specified in Rule 59. In Hancock the trial 
judge had announced his findings of fact following a bench 
trial and had ruled that the defendant had not met the burden 
of producing evidence to establish the elements of boundary by 
acquiescence. Following the announced decision and prior to 
entry of formal findings of fact and conclusions of law, 
relief was sought from the judgment about to be entered on the 
grounds that a predecessor to the property title had been 
located and had then executed a quit-claim deed, which should 
be considered in evidence respecting the matter. The trial 
judge denied the motion and the Supreme Court affirmed the 
denial of the motion stating more specifically that there was 
no demonstration of newly discovered evidence, so it was not 
within the prerogative of the trial judge to grant the motion 
36 
to reopen, even if the court in its discretion would have 
wished to do so. 
In this case, Coonradt did not file a pleading that could 
be regarded as a motion under Rule 59 to reopen to admit 
additional evidence until May 7, 1992 when it filed its 
response memorandum to SHS's motion to prohibit discovery. 
Thus the first pleading filed by Coonradt seeking to admit 
additional evidence was filed almost two years after the entry 
of judgment and the trial court could properly refuse the 
motion as being seriously untimely. 
The only basis offered by Coonradt for seeking to reopen 
the case to admit additional evidence was that the trial court 
had made an error in law within the meaning of Rule 59(7). 
Coonradt argued that the error of law was that the trial court 
failed to properly consider the second prong of the test 
announced by the Court of Appeals as to when the construction 
work was accepted as complete by the owner. However, Coonradt 
didn't contend that the trial court had precluded any evidence 
offered by Coonradt at trial based on an erroneous application 
of the law. Instead Coonradt sought to admit additional 
evidence that was available to it and could have been offered 
at the trial more than two years prior to the proceedings on 
remand. 
Therefore, since there was no basis demonstrated by 
Coonradt under Subdivision (7) of Rule 59 to permit Coonradt 
37 
to reopen and offer additional evidence and since the proposed 
evidence was not newly discovered as permitted by Subdivision 
(4) of Rule 59, under the Hancock case no discretion was 
conferred upon the trial court to admit the evidence even if 
the untimeliness of the motion is ignored and the trial court 
would have wished to do so. 
CONCLUSION 
Based on the record before this Court, the evidence 
overwhelming supports the Supplemental Findings made and 
entered by the trial court that Coonradtfs work was accepted 
as complete for entitlement to full payment by GSA no later 
than its final inspection on May 1, 1987 and was accepted by 
the owner WMW no later than the date of its full invoice to 
GSA, May 4, 1987, and that neither GSA or WMW insisted upon 
completion of any minor and trivial items as a condition to 
making full payment under the contract. The trial court 
properly followed the directions of the Court of Appeals on 
remand and properly made the required additional findings 
which support its judgment that Coonradtfs lien was invalid 
since it was untimely filed. 
SHS is therefore entitled to an award of its costs 
incurred in this appeal and it is well settled that reasonable 
attorney's fees are included as costs to be awarded under Utah 
38 
Code Ann. § 38-1-18, if SHS is the prevailing party. Rota v. 
Hawk. 756 P.2d 713 (Utah App. 1988). 
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BILLINGS, Associate Presiding Judge: 
C o o n r a d t C o n s t r u c t i o n C o m p a n y 
(Coonradt) appeals from a judgment conclu-
ding Coonradt did not file its mechanic's lien 
timely and, therefore, the hen is invalid. We 
reverse and remand. 
FACTS 
Walker, McEIliott, Wilkinson & Associates 
(WMW) purchased the GSA Photo Lab Buil-
ding (Photo Lab) in 1984 from appellee Smith, 
Halander & Smith Associates (SHS).1 
On February 24, 1987, WMW entered into a 
contract with the tenant, United States of 
America, General Services Administration 
(GSA), under which GSA agreed to pay 
WMW $99,997.00 to make certain improve-
ments to the Photo Lab by April 17, 1987. At 
the same time, WMW contracted with appel-
lant Coonradt, a general contractor, to make 
the improvements required under WMW's 
contract with GSA. 
On April 29, 1987 and May 1, 1987, GSA 
representatives inspected the improvements to 
the Photo Lab and determined there were four 
minor items remaining to be completed: (1) 
poor caulking on a corner of one of the rooms 
needed to be reapplied for a smooth, uniform 
appearance; (2) the placement and leveling of 
one of the rooftop air conditioning units was 
not a good long-term solution and needed to 
be replaced; (3) an air test and balance report 
was needed; and (4) an air condenser pipe 
penetrating through the roof needed a weath-
erproof seal. 
On May 14, 1987, Coonradt sealed the air 
condenser pipe penetrating through the roof 
with tar. This task was completed in a short 
time at a cost of no more than $1.00. A sub-
contractor adjusted the computer room doors 
and installed weather stripping around them 
on May 15, 1987. This work took two hours, 
at a billing rate of $13.49 per hour. Finally, 
on June 29, 1987, Coonradt installed non-
skid pads and a threshold piece on the comp-
uter room ramp. The parties dispute whether 
Coonradt repaired the support for the rooftop 
air conditioner. There is no evidence in the 
record that Coonradt ever provided the air test 
and balance report. 
On May 4, 1987, WMW sent an invoice to 
GSA, requesting the full contract price. GSA 
began preparing its payment voucher for the 
full contract price by at least May 18, 1987 
and obtained approval from all necessary 
officials by no later than May 28, 1987. A 
memo to GSA's file dated May 20, 1987 
acknowledges "4 very minor 'punch list* work 
items" but "certifies] that all major items of 
work* on the contract "have been satisfacto-
rily completed." On May 27, 1987, GSA sent a 
letter to WMW listing the four items to be 
completed and requesting that the work be 
performed by June 19,. 1987, but thanking 
WMW "for a job well done." Although GSA 
paid WMW in full on or about June 19, 1987, 
WMW did not pay Coonradt. Coonradt filed 
its notice of mechanic's lien against the Photo 
Lab on August 19, 1987. On August 24, 1987, 
WMW paid Coonradt $30,000.00. 
The trial court held Coonradt's hen invalid 
because Coonradt did not file its notice of lien 
within 100 days of the completion of the 
contract. The trial court concluded that work 
on the Photo Lab was substantially completed 
on or before May 10, 1987, and that subseq-
uent work was insubstantial, trivial, and could 
not be used to extend the statutory lien filing 
period. 
On appeal, Coonradt claims the trial court 
committed reversible error by applying the 
wrong legal standard in determining its hen 
was untimely filed. 
TIMELINESS OF FILING OF 
MECHANIC'S LIEN NOTICE 
Coonradt urges this court to reverse the trial 
court's invalidation of its lien because of the 
remedial function of mechanic's lien statutes 
and the accompanying principle that such 
statutes should be broadly interpreted. It is 
well settled that "'[tjhc purpose of the mech-
anic's hen act is remedial in nature and seeks 
to provide protection to laborers and materi-
almen who have added directly to the value of 
the property of another by their materials or 
labor.'" Projects Unlimited, Inc. v. Copper 
State Thrift & Loan Co., 798 P.2d 738, 743 
(Utah 1990)(quoting Calder Bros. Co. v. 
Anderson, 652 P.2d 922, 924 (Utah 1982)); 
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accord Butterfield Lumber, Inc. v. Peterson 
Mortgage Corp., 815 P.2d 1330, 1334 (Utah 
App. 1991). We liberally construe lien statutes 
to implement their protective purpose. See AAA 
Fencing Co. v. Raintree Dcv. and 
Energy Co., 714 P.2d 289. 291 (Utah 1986); 
Butterfield Lumber, 815 P.2d at 1334. 
However, in order to claim the benefits of the 
mechanic's lien statutes, Coonradt has the 
burden of proving compliance with the statu-
tory requirements, including timeliness of 
filing notice. See Projects Unlimited, 798 P.2d 
at 743; Govert Copier Painting v. Van 
Leeuwen, 801 P.2d 163, 172 (Utah App. 
1990). 
Utah Code Ann. section 38-1-7 specifies 
the time period in which Coonradt, as an 
original contractor, must file a notice of 
mechanic's lien. 
(1) Every original contractor within 
100 days after the completion of his 
contract, and except as provided in 
this section, every person other than 
the original contractor who claims 
the benefit of this chapter within 80 
days after furnishing the last mat-
erial or performing the last labor 
for or on any land, building, imp-
rovement, or structure shall file for 
record with the county recorder of 
the county in which the property, or 
some part of the property, is situ-
ated, a written notice to hold and 
claim a lien. 
U t a h C o d e A n n . § 3 8 - 1 - 7 ( S u p p . 
1987)(emphasis added). In interpreting this 
statutory filing requirement, Utah courts have 
articulated a two-prong test. A contract is 
"completed" and the 100-day filing period 
begins to run when the work has been 
"substantially completed," leaving only minor 
or trivial work to be accomplished, see Wilcox 
v. Cloward, 88 Utah 503, 56 P.2d 1, 6-7 
(1936), and "has been accepted by the owner." 
Carlisle v. Cox, 29 Utah 2d 136, 506 P.2d 60, 
62(1973).* 
In Wilcox, the court explained the first part 
of the test as one of deciding whether the 
disputed work "was a substantial continuation 
of the work on the contract or a minor or 
trivial adjustment or the remedying of trivial 
imperfections." Wilcox, 56 P.2d at 6.3 
Another way to articulate this inquiry is 
whether "the imperfections in the performance 
of the work [are] so trivial in character as to 
permit the contractor to recover for substan-
tial performance!.]" Id. at 7; accord Carlisle, 
506 P.2d at 62.* 
The decision as to whether the work at issue 
is substantial or trivial is fact sensitive, and, 
thus, we defer to the trial court's characteri-
zation of the nature and extent of the work on 
the Photo Lab. See Wilcox, 56 P.2d at 8.* 
The parties gave conflicting accounts of the 
scope of the work performed after May 11, 
1987. After a three-day trial, however, the 
district judge set forth detailed findings of fact 
resolving the factual disputes concerning the 
completion of the work on the Photo Lab: 
On or about April 17, 1987, the 
required completion date set forth 
in the contract between WMW and 
GSA, the work was in fact substa-
ntially completed. 
On April 29, 1987 and May 1, 1987, 
inspections of the work were made 
by GSA representatives, who dete-
rmined there were four (4) very 
minor punch list items remaining 
for completion: (i) the caulking on 
a corner of one of the rooms was 
poorly applied and needed to be 
reapplied for smooth, uniform 
appearance; (ti) one of the rooftop 
air conditioning units was set on 2 x 
4 blocking to level the unit, this was 
deemed not to be a good long-
term solution; (iii) provide * an air 
test and balance report; and (iv) 
seal air condenser pipe penetration 
through roof to be weather tight. 
The only work performed on or 
after May 11, 1987, was the follo-
wing: 
(a) On May 14, 1987, George 
Coonradt sealed one (1) air conde-
nser pipe penetration through the 
roof by applying tar to the penetr-
ation, which cost no more than 
SI.00, and this task took little time 
to perform. 
(b) Readjustment of computer 
room doors and installation of 
• weather stripping around such 
doors on May 15, 1987. Such work-
was performed by an employee of 
Interiors who spent a total of two 
(2) hours, including travel time and 
performing such work at a billing 
rate of $13.49 per hour. 
(c) On June 29, 1987, George 
Coonradt installed non-skid pads 
and a threshold piece on the ramp 
to the computer room, which was 
not specifically identified as a req-
uirement of the contract but was in 
reasonable furtherance of contract 
completion, with little time being 
spent in such performance. 
The work that was performed on or 
after May 11, 1987, was in reason-
able furtherance of the contract but 
was insubstantial and minor and 
trivial in nature. 
Based upon these findings of fact, the court 
concluded, as a matter of law, that "(t]hc 
work was substantially performed and comp-
leted on or before May 10, 1987, and work 
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thereafter performed was insubstantial and 
trivial; and accordingly such work may not be 
used to extend the statutory lien filing 
period. * 
We do not find fault with the court's ruling 
that work performed on or after May 11, 
1989, although in furtherance of the contract 
and in good faith, was trivial and that the 
project had been substantially completed 
before that date. The dollar value of the work 
performed after May 11 was de minimis when 
compared to the total contraa price of 
$95,500.00.* Furthermore, it is inconsistent for 
Coonradt to contend that its project was inc-
omplete on May 11 when it had applied for 
full payment almost a month earlier. 
However, the trial court did not consider 
the second part of the test, whether Coon-
radt's work had been "accepted* by the 
owner.7 Coonradt contends that, even if the 
work it performed after May 11, 1987 is 
trivial, its notice of lien may date from the 
time it completed this work because it was 
done at the property owner's request and, 
thus, the owner had not accepted the contract 
as complete.1 
In an early case, the Utah oupreme Court 
stated that "lt]he element of work done at the 
owner's request has had considerable weight 
in working an extension of time." Wilcox, 56 
P.2d at 7. When work is done at the owner's 
request, "the question of bad faith on the part 
of the lien claimant is eliminated." Id. at 8. In 
Wilcox, a homeowner appealed the trial 
court's finding that lien notices filed by two 
subcontractors who had worked on her home 
were timely. The Utah Supreme Court agreed 
with the trial court that both liens were timely 
because the repairs were "of a substantial 
nature." Id. Therefore, the court did not need 
to reach the issue of whether minor tasks done 
at an owner's request will toll the lien notice 
filing period. The court stated: 
In this case it is not necessary to 
determine whether the principle that 
if the owner requested the work or 
materials to be done to remedy a 
defect, it would in all cases extend 
the time for filing the lien regardless 
of how minor or trivial was the 
labor done or materials furnished in 
order to make the requested repairs, 
because we believe that the finding 
of the trial court that the last work 
done by [the subcontractors] ... is 
of a substantial nature. 
Cases cited in Wilcox and from other juri-
sdictions, however, indicate the key inquiry in 
whether work performed at the request of the 
property owner will extend the statutory 
period is whether the owner has accepted the 
contract work as completed. 
In Curtis v. McCarthy, 53 Colo. 284, 125 P. 
109 (1912), a case referenced in Wilcox, a 
homeowner claimed a plumbing subcontra-
ctor's lien was invalid because it was not 
timely filed. The owner refused to accept the 
plumber's work until October 15, the date on 
which the plumber replaced a defective sink 
back and completed "other odds and ends" 
specifically "at the demand of the contractor 
and the agent of the owner." Id., 125 P. at 
110. The plumber filed his lien within a month 
thereafter, Id. Upholding the plumber's lien 
as timely, the Supreme Court of Colorado 
stated the homeowner "cannot be heard to say 
that this work, done at the request of his 
agent in order to complete the contract, was 
not a continuation of the previous work done 
under the same contract." Id. 
The Court of Appeals of Indiana reached a 
similar conclusion more recently in Cooch v. 
Hiatt, 166 ind. App. 521, 337 N.E.2d 585 
(1975). In Cooch, a property owner hired an 
electrical contractor to install heating, lighting, 
and air conditioning equipment in a building 
then under construction. Although the buil-
ding was finished by November, 1967, the 
furnaces the contractor installed did not fun-
ction properly. When the contractor requested 
payment, the owner "refused to make payment 
for any of the work until such defect and 
other alleged defects were corrected." Id., 337 
N.E.2d at 587. "In response to one of many 
complaints about the operation of the furn-
aces," the contractor performed additional 
work in July, 1968. Id. The contractor filed 
his lien in September, 1968. The property 
owner argued the lien was untimely since the 
building was completed and the furnaces 
operable in November, 1967, but the trial 
court ruled in favor of the contractor. 
On appeal, the court affirmed, stating: 
"[WJhcre a property owner will not accept 
lienable work as completed and refuses to pay 
for the same until satisfactory corrective work 
is done, such property owner is estopped from 
asserting that the contracted work had been 
completed as of an earlier date." Id. at 588. 
The court reasoned: 
Inasmuch as the owner had not yet 
paid for any of the work at the time 
of such complaint and additional 
work, and subsequently stated that 
the work was unacceptable and that 
payment would be withheld until 
corrective action was taken, he must 
be estopped from now asserting that 
the job was completed prior to such 
additional work. 
/d.« 
Because we have determined that the addi-
tional work Coonradt performed at GSA's 
request after May 11, 1987 was trivial, the 
date Coonradt's work was accepted as com-
plete is critical in completing our analysis of 
the timeliness of Coonradt's lien. However, 
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the trial court made no findings on this issue. 
Furthermore, the answer to this factual 
question is not clear from the record. WMW 
sent GSA an invoice requesting the full cont-
ract price for the full work under the contract 
as early as May 4, 1987, before Coonxadt had 
even begun its additional work. Yet, WMW's 
building manager testified at trial that he ins-
tructed Mr. Coonradt to complete the "punch 
list" items "as quickly as possible" because 
failure to complete them would "most prob-
ably" have delayed GSA's payment of 
WMW's invoice. Such testimony suggests that 
GSA may not have accepted Coonradt's work 
until the "punch list" items were completed. 
On May 18, 1987, GSA began to prepare a 
payment voucher for the full contract price. 
GSA documents daied May 20, 1987 and May 
27, 1987 state that the major work has been 
"satisfactorily completed" and was "well 
done." Although GSA's payment voucher was 
officially approved by at least May 28, 1987, 
GSA did not pay the full contract amount to 
WMW until June 19, 1987. Therefore, the 
record is ambiguous as to when Coonradt's 
work under the contract was accepted. 
Without a specific factual finding, we 
cannot determine when Coonradt's work was 
accepted as completed. This date is crucial to 
our determination of whether Coonradt's 
notice of lien was timely filed. Therefore, we 
reverse and remand to.the trial court for 
further proceeding^.on the narrow question of 
when, under all the circumstances, Coonradt's 
work was accepted as complete. If this date 
was more than 100 days prior, to the date 
Coonradt filed its notice of lien, the trial court 
shall confirm that Coonradt's lien is untimely. 
However, if the dale of acceptance of the 
contract work as completed was less than 100 
days prior to the date Coonradt filed its notice 
of lien, Coonradt's lien is timely. 
Judith M. Billings, Associate Presiding 
Judge 
WE CONCUR: 
Russell W. Bench, Judge 
Leonard H. Russon, Judge 
1. WMW's purchase of the Photo Lab was secured 
by a deed of trust. Appellee American Savings & 
Loan subsequently made a loan to SHS, secured in 
part by SHS's assignment of its beneficial interest in 
WMW's deed of trust. SHS regained ownership of 
the Photo Lab in 1987 when WMW conveyed it by 
special warranty deed in lieu of foreclosure, In the 
present action, therefore, SHS is defending its fee 
utle in the Photo Lab against Coonradt's attempt to 
foreclose its mechanic's lien. American Savings & 
Loan derives its interest from SHS. 
2. As amended, effective April 24, 1989, section 38-
1-7 currently states: 
(1) Each contractor or other person who 
claims the benefit of this chapter within 
80 days after substantial completion of 
the p&jcct or improvement shall file for 
record with the county recorder of the 
county in which the property, or some 
part of the property, is situated, a 
written notice to hold and claim a lien. 
Utah Code Ann. §38-1-7 (Supp. 1991)(emphasis 
added). The 1989 amendment simply recognized 
prior case law which equated "completion* under 
the prior statutory language with "substantial com-
pletion.* 
3. See also Carlisle, 506 P.2d at 62 ("when a buil-
ding has been substantially completed and has been 
accepted by the owner, the contractor may not the-
reafter at his own instance perform some minor 
omitted part of the contract and thereby extend the 
period for filing the hen*); Paiombi v. D & C Bui-
lders, 22 Utah 2d 297, 452 P.2d 325, 327 
(1969)("The work done or material furnished must 
be something substantial in connection with the 
performance of the contract and this is not satisfied 
by trivialities which may be used as a pretext to 
extend the lien period."); Nagle v. Club Fontainbleu, 
.17 Utah 2d 125, 405 P.2d 346, 349 (1965)("No one 
questions that [work to extend the lien filing period] 
must be something substantial in connection with 
performance of the contract as opposed to somet-
hing merely minor or trivial which might be used as 
a pretext to extend the lien period."); Daniels v. 
Deseret Fed, Sav. «* Loan Ass'n, 771 P.2d 1100, 
1102 (Utah App.)("Completion is marked by the end 
of a related series of tasks required for substantial 
completion of the contract."), cen. dewed, 781 P.2d 
878 (Utah 1989) and 783 P.2d 53 (Utah 1989). . 
4. In answering this question, Utah courts have 
considered the disputed work in detail. See, e.g., 
Carlisle, 506 P.2d at 62-63 (the omission of one 
heat register, valued at $2.26, in a subcontract exc-
eeding $500 was "so trivial that the landowner 
would not have been able to defend successfully an 
action for payment on the ground that the contract 
had not been fully performed"); Paiombi, 452 P.2d 
at 327 (work consisting of obtaining a building 
permit and removing building materials from the 
work site is insufficient to extend the filing period); 
Totorica v. Thomas, 16 Utah 2d 175. 397 P.2d 984, 
986 (1965)(instalung an aluminum window frame, 
plastering, and painting a carport "were ail neces-
sary items which had to be done if the contract was 
to be substantially completed"); Wilcox, 56 P.2d at 
7 (repairing a roof with 100 shingles and installing a 
boiler is work which would "permit an owner succ-
essfully to resist payment until it was performed"); 
Daniels, 771 P.2d at 1102 (one day's work in repa-
iring frozen water pipes did not "substantially relate 
to the performance of the contract"). 
5. See also Carlisle, 506 P.2d at 62-63 ("Although 
generally it is for the trier of fact to determine 
whether the additional work was trivial or minor," 
this question "may be determined as a matter of 
law" when there is evidence of the value and impo-
rtance of the item in relation to the total contract); 
Paiombi, 452 P.2d at 327 ("Whether ... what was 
done amounts to something substantial is a question 
of fact to be determined by the trial court."). 
6. See Carlisle, 506 P.2d at 62 (the value of one heat 
register which "represented .0011385 per cent of the 
value of the subcontract" was not substantial). 
7. Although WMW owned the Photo Lab at the 
time of Coonradt's contract, the Photo Lab was 
remodeled for the benefit of GSA, WMW's tenant. 
Because GSA requested Coonradt to perform the 
additional items on the "punch list," GSA's accep-
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tance of Coonradt 's work is significant. 
8. On appeal. SHS contends we should not reach 
this "estoppel0 argument as it was not adequately 
raised at trial. However, our review of the record 
reveals that Coonradt raised the issue of when GSA 
accepted Coonradt's work on the Photo Lab in its 
memoranda prepared at the time of trial. 
9. See also Wooldridge Const. Co. v. First Nat'l 
Bank of Arizona, 130 Ariz. 86. 634 P.2d 13. 15 (Ct. 
App. 1981)(court finds lien valid ^ where "work was 
done pursuant to the owner's request* and the 
"owner had retained a percentage of the contract 
price and conditioned payment of that fund upon 
prompt and satisfactory completion of the work"); 
Hubbard v. Lee, 10 Cai. App. 477. 102 P. 528. 530 
(1909)(court finds lien valid where "remedying ... 
trivial imperfections to the satisfaction of (the] 
owner* had to be done before "the owner would 
accept the same"); Jones v. Julian, 56 Del. 587. 195 
A.2d 388. 389-90 (1963)(court finds hen valid 
where, although work was finished in June, the 
owners 'never accepted* it until additional work 
was performed in November); Smith v. Bruning 
Enter., Inc., ATA N.E.2d 1035. 1036 (Ind. App. 
1981)(coun finds lien valid where contractor perfo-
rmed extra work *at the request of" the owner 
because the owner "claimed the work was not 
complete*); Miller Monuments, Inc. v. Asbestos 
Insulating & Roofii-g Co., Inc., 134 Ind. Ap*. 48. 
185 N.E.2d 533. 534 (1962)(court finds hen'valid 
where additional work *was done with defendant 
Miller's knowledge and consent and pursuant to its 
refusal to accept and pay for the work done by 
plaintiff until such corrective work was completed to 
its satisfaction*); Stickaey v. Murdock Steel and 
Eng'g, Inc., 212 Kan. 653. 512 P.2d 339. 342 
(1973)(court finds lien valid as it dates from the time 
the subcontractor "received word from the building 
owner that he then considered the subcontractor's 
work under the original contract to have been sati-
sfactorily concluded"); Eisenhut v. Steadman, 13 
Kan. App. 2d 220, 767 P.2d 293. 295 (1989)(coun 
finds lien valid where contractors' work in respon-
ding to the owner's list of needed corrections "was 
performed in an effort to satisfy the demands and 
complaints of the owner regarding the work perfo-
rmed under the contract"); Rieflin v. Grafton, 63 
Wash. 387. 115 P. 851. 852 (19HXcourt finds lien 
valid dating from replacement of defective glass 
because the supervising architect "condemned and 
refused to accept the material furnished by the 
appellant, notified him thereof, and demanded that 
it be removed from the dwelling and that other 
material conforming to the specifications should be 
substituted"). 
. Rep. 57 57 
Cite as 
181 Utah Adv. Rep. 57 
IN THE 
UTAH COURT OF APPEALS 
STATE of Utah, 
Plaintiff and Appellee, 
v. 
Larry Jon NAISBITT, 
Defendant and Appellant. 
No. 910151-CA 
FILED: March 2, 1992 
Fourth District. Juab County 
Honorable George £. Ballif 
ATTORNEYS: 
Milton T. Harmon, Nephi, for Appellant 
R. Paul Van Dam and J. Kevin Murphy, Salt 
Lake City, for Appellee 
Before Judges Billings, Jackson, and Russon. 
This opinion is subject to revision before 
publication in the Pacific Reporter. 
BILLINGS, Associate Presiding Judge: 
Defendant Larry Jon Naisbitt appeals his 
conviction for unlawful possession of a cont-
rolled substance, a third-degree felony, in 
violation of Utah Code Ann. section 58-37-
8(2)(a)(i) and (b)(ii) (Supp. 1991). Defendant 
filed a pretrial motion to suppress evidence 
seized during a search of the vehicle he was 
driving. The trial court denied the motion and 
defendant pleaded guilty while reserving his 
right to appeal the district court's denial of 
his motion to suppress. We affirm. 
FACTS 
The legal issues surrounding claimed viola-
tions of the Fourth Amendment's search and 
seizure provisions are fact sensitive, and, 
accordingly, we recite the facts in detail. State 
v. Carter, 812 P.2d 460, 461 (Utah App. 
1991). On October 15, 1990, while traveling 
north on Interstate 15 near Nephi, Utah, 
Highway Patrol Trooper Lance Bushneil 
observed a southbound Plymouth Laser 
bearing no license plates. Trooper Bushneil 
turned his cruiser around and overtook the 
Laser. Trooper Bushneil stated he overtook 
the Laser to determine what, if any, registra-
tion information was on the car. Trooper 
Bushneil testified he could see a piece of paper 
attached to the lower right-hand corner of 
the Laser's rear window, but, due to the slant 
of the window, was unable to determine if the 
paper was a temporary license tag. 
After following the Laser for less than one 
mile, the trooper followed the Laser as it 
exited the interstate at the Yuba interchange. 
On reaching the end of the off ramp, the 
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H 
j Murphy, Tolboe & Mabey, appeared as counsel on behalf of Defendants 
! Smith Halander Smith & Associates, H. Fred Smith, Robert S. 
! 1 
i 
Third Judicial District 
AUG 2 9 1990 
^ ^s\ Oepu\y Cier* 
Halander, Ronald W. Smith and Dale N. Minson, Roger Eulbert, 
Marilyn M. Smith, Connie R. Smith, and Jennie D. Halander; and Ted 
Boyer of Clyde, Pratt & Snow, appeared as counsel on behalf of 
American Savings & Loan Association. No appearance at trial was 
made by Defendant Walker, McElliott & Wilkinson Associates 
(hereinafter lfWMW,f) , the Court having been previously advised by 
counsel for the parties that WMW filed a Chapter 11 Bankruptcy that 
was subsequently converted to a Chapter 7 in the U.S. Bankruptcy 
Court for the District of Utah. Defendant Mass Mutual Life 
Insurance had previously been dismissed from the action upon 
Stipulation and Order of the Court. No appearance was made by 
Defendant Bennett Glass Corporation that did not claim an interest 
in the GSA Photo Lab property. 
Plaintiff, Interiors, commenced this action seeking to 
foreclose a mechanic's lien on certain real property located at 
2222 West 23 00 South, Salt Lake City, Utah, commonly known by the 
parties and referred to throughout the trial proceedings as the 
11
 GSA Photo Lab" building or property. Defendant Coonradt cross-
claimed seeking to foreclose his separate mechanic's lien, as a 
general contractor, on the GSA Photo Lab building. The liens at 
issue in the case arose from work and materials provided to the GSA 
Photo Lab building during the period from on or about February to 
June of 1987. 
Immediately prior to the commencement of the trial, counsel 
for the parties submitted a Stipulated Pre-trial Order, which after 
certain modifications was signed by counsel for the parties and 
2 
adopted by the Court* The Stipulated Pre-trial Order lists a 
number of uncontroverted facts and sets forth the issues involving 
the validity of the mechanic's lien to be tried in the action. 
The Court thereafter, proceeded to take evidence in the 
matter and upon the conclusion thereof, having heard such evidence 
and considered the various trial briefs and other memoranda 
submitted by counsel for the parties and closing arguments of 
counsel for the parties, the Court does now and make its findings 
of fact and conclusions of law. 
FINDINGS OF FACT 
1. On or about February 24, 1987, WMW, the then owner of 
the GSA Photo Lab building, entered into a contract (Lease 
Supplement No. 24 - Trial Exhibit ,f19,f) with the United States of 
America, General Services Administration ("GSA") to perform and 
! provide improvements to the GSA Photo Lab building for a lump sum 
i 
I price of $99,997.00 to be paid by GSA. The GSA Photo Lab building 
is and has been at all relevant times fully leased to GSA as the 
single tenant under a lease continuing for a number of years. 
2. On or about February 24, 1987, WMW contracted with 
Coonradt Construction to actually perform the improvements required 
i'to be supplied by WMW under the contract with GSA. Coonradt il 
Construction was to be paid a lump sum of $95,500.00. 
'i 
11 3. On or about February 27, 1987, Coonradt entered into 
i 
! a sub-contract with Plaintiff Interiors to perform a portion of the 
II 
i 
I; required work consisting of wall partitions, ceilings, etc,, for 
ji 
[a lump sum of approximately $37,000.00. 
| 4. On or about April 17, 1987, the required completion 
h date set forth in the contract between WMW and GSA, the work was 
I in fact substantially completed. 
ji 5. On or about May 4, 1987, WMW sent a written invoice to 
|! GSA for $99,977.00 for the full work under the contract. 
I! 6. On or about June 19, 1987, GSA paid WMW the lump sum 
J! of $99,977.00, pursuant to a payment authorization voucher approved 
|i 
| by GSA no sooner than May 18, 1987. The contract specifically 
ji provided that payment would not be made until all work was 
I! 
I; completed. 
»! 7. On August 11, 1987, Interiors filed its notice of lien 
!. against the GSA Photo Lab building in the amount of $42,384.65. 
|! 8. On August 19, 1987, Coonradt filed his notice of lien 
!'against the GSA Photo Lab building in the amount of $95,900.00. 
• 9. On or about August 24, 1987, WMW paid Coonradt the sum 
I! of $30,000.00. 
J! 10. On or about October 7, 1987, Coonradt paid Interiors 
y the sum of $5,000.00, leaving a remaining balance owed to Interiors 
i • 
'•of approximately $37,384.66 for the work including some agreed upon 
i . 
[: extras. 
11. On April 29, 1987 ,and May 1, 1987, inspections of the 
work were made by GSA representatives, who determined there were 
four (4) very minor punch list items remaining for completion: (i) 
/the caulking on a corner of one of the rooms was poorly applied and 
i 
4 
j: needed to be reapplied for smooth, uniform appearance; (ii) one of 
! the rooftop air conditioning units was set on 2 x 4 blocking to 
11 j level the unit, this was deemed not to be a good long-term 
I solution; (iii) provide an air test and balance report; and (iv) 
J seal air condenser pipe penetration through roof to be weather 
j tight. 
h 
| 12. The only work performed on or after May 11, 1987, was 
i | the following: j I 
I (a) On May 14, 1987, George Coonradt sealed one (1) air 
| condenser pipe penetration through the roof by applying tar to the 
'penetration, which cost „ no more than $1.00, and this task took 
j 
i little time to perform. 
r (b) Readjustment of computer room doors and installation 
j of weather stripping around such doors on May 15, 1987. Such work 
|l 
ji was performed by an employee of Interiors who spent a total of two 
j (2) hours, including travel time and performing such work at a 
J: billing rate of $13.49 per hour. 
j (c) On June 29, 1987, George Coonradt installed non-skid 
j{ pads and a threshold piece on the ramp to the computer room, which 
j! was not specifically identified as a requirement of the contract 
i| ji but was in reasonable furtherance of contract completion, with 
, i 
j; little time being spent in such performance. 
j; 
j! 13. The work that was performed on or after May 11, 1987, 
» ; 
|: was in reasonable furtherance of the contract but was insubstant ial 
j 
• and minor and trivial in nature. 
I; 




being taken by the parties, Defendant Coonradt filed bankruptcy and 
did not participate in this action throughout the remainder of the 
case until May 10, 1990, a few days prior to trial, when an 
appearance was made on behalf of his bankruptcy estate. 
15. On May 15, 1990, at the commencement of the trial upon 
this matter, Plaintiff Interiors conceded that its mechanic's lien 
was invalid, since it was filed untimely. 
16. Defendants Smith Halander Smith incurred significant 
legal fees in the defense of the Interiors1 lien. The fair and 
reasonable value of the legal services performed by L. Benson Mabey 
and the amount actually charged to Smith Halander Smith, fairly 
apportioned to the defense of the Interiors1 lien, is in the amount 
of $9,000.00. 
17. Defendant American Savings incurred significant legal 
fees in the defense of the Interiors' lien. The fair and 
reasonable value of the legal services performed by Ted Boyer and 
the amount actually charged to American Savings, fairly apportioned 
to the defense of the Interiors1 lien, is in the amount of 
$5,500.00. 
CONCLUSIONS OF LAW 
BASED ON THE FOREGOING FINDINGS OF FACT, the Court makes 
the following conclusions of law: 
1. The work was substantially performed and completed on 
or before May 10, 1987, and work thereafter performed was 
6 
insubstantial and trivial; and accordingly such work may not be 
used to extend the statutory lien filing period. 
2. The Coonradt lien is invalid, since it was not timely 
filed within the requirements of § 38-1-7 UCA. 
3* Because the Coonradt lien is invalid, Interiors is not 
entitled to any relief on its claims of equitable subrogation, or 
any other similar claims. 
4. Sx&ith Halander Smith and American Savings are entitled 
j to judgment in their favor declaring the liens of Interiors and 
I 
I George Coonradt to be invalid and of no force and effect. 
i 
( 
5. Smith Halander Smith, being the prevailing party under 
§ 38-1-18 UQA, is entitled to recover attorney's fees from 
^Interiors in the amount of $9,000.00 for the use and benefit of 
Defendants1 counsel and costs incurred in this action. 
6. American Savings, being the prevailing party under § 
38-1-18 UCA, is entitled to recover attorney's fees from Interiors 
in the amount of $5,500.00 for the use and benefit of Defendant's 
counsel and costs incurred in this action. 
DATED this ^-3ay of Cu^cM^T , 1990. 
1J 
r /' 
BY THE COURT: 
C-^^ASM^ AJ^c^t' ^zZ. 
THE HONORABLE JUDGE//'KENNETH RIGTRUP 
THIRD7 DISTRICT COURT JUDGE 
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L. BENSON MABEY, P.C. (#A2035) 
MURPHY, TOLBOE & MABEY 
124 South 600 East, Suite 100 
Salt Lake City, Utah 84102 
Telephone: (801) 533-8505 
Attorney for Defendants 
Smith, Halander, Smith, et al. 
IN THE THIRD JUDICIAL DISTRICT COURT, IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
INTERIORS CONTRACTING, INC., 
a Utah corporation, 
Plaintiff, 
-vs-
WALKER, McELLIOTT, WILKINSON 
& ASSOCIATES, a Missouri 
partnership; SMITH, HALANDER 
& SMITH ASSOCIATES, a Utah 
partnership; COONRADT 
CONSTRUCTION COMPANY, a Utah 
corporation, et al., 
Defendants. 
SUPPLEMENTAL FINDINGS OF 
FACT & CONCLUSIONS OF LAW 
Civil No. C87-7390 
JUDGE KENNETH RIGTRUP 
This matter came before the court, following the decision 
of the Utah Court of Appeals remanding the case for further 
proceedings consistent with the Court's decision. The parties 
having fully briefed the remaining issue with citations to the 
court's record, and at the request of Defendant Coonradt 
Construction Company, the matter was set for a hearing before 
the Honorable Judge Kenneth Rigtrup on Monday, October 5, 1992. 
Thomas Duffin and Bruce Dibb appeared as counsel for Defendant 
Coonradt Construction Company, L. Benson Mabey appeared as 
counsel for Defendant Smith, Halander & Smith and Anthony Quinn 
appeared as counsel for Resolution Trust Corp., as successor to J 
American Savings. The court having reviewed the briefs filed by | 
the parties and the record in this case and having heard oral J 
argument by counsel for the parties and being fully advised in J 
the premises does make and enter the following Supplemental j 
Findings of Facts and Conclusions of Law. 
i 
SUPPLEMENTAL FINDINGS OF FACT 
i 
i 
1. The contract for the remodeling improvements which are ; 
the subject matter of this case (Lease Supplement No. 24 - Trial ; 
Exhibit "19" - made between the United States General Services ; 
Administration ("GSA") and WMW, the owner of the GSA building), • 
required completion of the entire improvement work by April 17, 
1987. 
2. The lien claimant, George Coonradt, testified that he 
was entitled to full payment on April 16, 1987, because the work , 
was then completed and thereafter he called-Lynn Walker, the ,' 
managing agent for the owner WMW, almost daily requesting
 : 
payment. From and after April 16, 1987, Coonradt considered the I 
work completed and believed that he was entitled to payment. 
3. GSA's tenant agency moved into the remodeled facility 
in the last part of April, 1987 and fully occupied the remodeled , 
facility. 
4. GSA, the lessee of the subject building and the ; 
i 
2 
contracting party for whose benefit the improvements were 
performed, was to aoaaurer Coonradt's entitlement to payment* 
5. GSA made an inspection of the completed work on April 
29, 1987 and a final inspection on May 1, 1987. There were no 
other inspections made by GSA at any time prior to the receipt 
by the owner WMW, of full payment from GSA for the completed 
work. 
6. Prior to the commencement of the work and at all times | 
i 
thereafter, GSA, WMW and Coonradt knew and understood that 
following GSA's final inspection and acceptance of the completed i 
work, there would be a normal tMadjcuotoiaaisy payment processing 
period of approximately forty-five (45) days for GSA to make 
disbursement of full payment for the work.-
7. Lynn Walker, the building manager for WMW, testified 
that he was authorized to submit his final invoice on May 4, 
1987, which he did. The invoice was received at the GSA Denver 
office on May 8, 1987 and thereafter GSA processed payment in 
K#- . I 
the usual Hnlr^ jrvnjTy course of business, without requesting ; 
i 
further inspections or reinspection of the premises. I 
8. There is no evidence in the record to demonstrate that j 
GSA or the owner WMW insisted upon completion of the minor ; 
punch-list items prior to processing WMWfs invoice and GSA's ' 
payment, nor prior to GSA making full payment under the ; 
contract. GSA made full payment in their normal processing time ; j 
even though two of the minor punch-list items were never j 
completed. 
9. Based on the evidence in the record and after 
reviewing the same, the court finds that under all of the facts 
and circumstances, the entire work was accepted as complete by 
GSA and the owner WMW on or before May 4, 1987. 
SUPPLEMENTAL CONCLUSIONS OF LAW 
Based on the courtfs Supplemental Findings of Fact, the 
court enters the following Supplemental Conclusions of Law: 
1. Because GSA, the contracting party, and WMW, the 
owner, accepted Coonradt1s work as completed for purposes of 
Coonradtfs entitlement to full payment under the contract no 
later than May 4, 1987, and neither GSA nor WMW refused payment 
nor conditioned the payment upon the correction of any minor or 
trivial imperfections; the minor and trivial items performed by 
Coonradt after May 4, 1987, may not serve as grounds to extend 
the commencement of the mechanics lien filing < period. 
Accordingly, the lien is invalid since it was untimely filed. 
DATED this H ~"dav of >#^*V/_ 19y£. 
y 1 
BY THE COURT: 
honorable Kenneth^/Rigt^rup 




Trial Exhibit 19: 
Trial Exhibit 21: 
Trial Exhibit 22: 
Trial Exhibit 23: 
Trial Exhibit 24: 
Trial Exhibit 25: 
Trial Exhibit 26: 
Trial Exhibit 27: 
Contract between GSA, WMW and Coonradt (first 
page, excluding lengthy specifications and 
plans). 
GSA final inspection report, dated April 29, 
1987, 
GSA final inspection report, dated May 1, 
1987, 
WMW invoice for full completed work, dated May 
4, 1987, received by GSA May 7, 1987. 
GSA's public voucher authorizing payment, 
prepared May 18, 1987, approved by various 
contracting officers between May 18 and May 
28, 1987. 
GSA letter to WMW, dated May 27, 1987, 
respecting four very minor completion items. 
GSA letter to SHS, dated July 31, 1987, 
reporting the two minor deficiencies were 
still uncorrected. 
GSA memorandum, dated May 20, 1987, certifying 
that all major items of work and alterations 
on the contract were satisfactorily completed. 
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GENERAL SERVICES ADMINISTRATION 
PUBLIC BUILOIMGS SERVICE 
idPPLEMENTAL LEASE AGREEMENT 
S U r r L L M C H T A L AGflCCMLHf 
NO. 24 FEB 1987 







"*" Agriculture Photo Lab Building 
2222 West 2300 South 
S a l t Lake Ci ty , nt-ah R410fi 
THrS AGREEMENT, made and entered into this date by and between 
WALKER, MC ELLIOTT, WILKINSON AND ASSOCIATES, AND 
SMITH, HALANDER, SMITH AND ASSOCIATES 
whose address is 7001 Houriershell Road 
Hazelwood, Missouri 63042 
hereinafter called the Lessor, and the UNITED STATES OF AMERICA, hereinafter called the Government: 
WHEREAS, the parties hereto desire to amend the above Lease, to provide alterations to construct 
a computer rocm with appropriate HVAC & to modify the photo lab & its HVAC system. 
NOW THEREFORE, these parties lor the considerations hereinafter mentioned covenant and agree that the said 
Lease is am ended, XXKSQSXX , as follows: 
A. The Lessor hereby agrees to provide alterations to construct a conputer room 
with special heating, ventilation, and aix conditioning (HVAC), and a raised floor, 
and to modify the photographic laboratory and its HVAC system as described in the 
attached drawings and specifications (Drawing No. B8511, Sheet 1, Revised 3-14-86; 
Sheet 2, 3-8-85; Sheet 3, Revised 3-14-86;_and Sheets 4 through 7, 3-8-86; 
Specifications 36 pages). She alterations will be completed by April 1'/, 1987, 
unless a written request for an extension has been received and approved by the 
Contracting Officer. Upon coipletion of all work, and final inspection and 
acceptance thereof by the Contracting Officer, the Government shall pay to the 
Lessor, in a lump-sum, the airomt of $99,997.00, upon receipt by the Government 
of an acceptable invoice. 
B. The attached General Conditions for Lease Alterations are made a part of this 
lease for purposes of this alteration project. 
All other terms and conditions of the lease shall remain in force and effect. 
IN WITNESS WHERifoF, th/eJarties subscnbed their names as of the above dote. 
), WILKINSON AND ASSOCIATES, AND 
AND ASSOCIATES 
-b, AND ^ lf--%* 
/Ay^t^A^'^ 
GENERAL SERVICES ADMINISTRATION, PUBLIC BUILDINGS SERVICE, 
REAL ESTATE DIVISION, LEASING BRANCH 
| j " * ixHIBIT 1 
1 . •UIL.OINO LOCATION (CUT m%d Stmim) - * *OJECT TfTLC 
(T^^rc^li^r^ PKiTTo Lab Blc/o: ^ ^ . » - » , ^ i r 
1. C O N T ^ 
WORK < 






























a. r r r c or INSPECTION K- ~. 
PARTIAL 
MOOMCSS FIMAL f^NAL 
• O ... .CD 
2. PACt . 
1 o. / 
* . THIS LIST COttCCJINS 
AffCHfTCCTUHAL 
MCCHANICAL CLCCTHICAL STHUCTUHAL 
..r. t O v,.< r ~ C & CD 
on j , 1" » - • • • • ' ' t.1 IN t»EC TIN CL ENOUNCE* . . . . 
-_ , 
DESCRIPTION OF O E r e C T OR OMISSION 
Pm/fifc aiv- "farr cr*l h>ulo*u ytpa^f \ 
S<?a| oiW> DP^Tv^aXiw T h r u Yvrr [^"iLvt'^hT, 

















— — - j 
GENERAL SERVICES ADMINISTRATION - PUBLir MUM 
w v*«i*r\* 
Jin Dixou 
C A T I D I I 
* / 
ST- 4 * - - - * !"^ y 
GENERAL SERVICES ADMINISTRATION - PUBLIC BUILDINGS SERVICE 
INSPECTION REPORT ON WORK UNDER CONTRACT 
1. D4»C *ORC ORDER NO. 
2 . LOCATION (Strwu « T - « ^ $«••«> 
Z 2 3 7 . U ^-"300 SOUTH 
S/>ur L/o>cQ C c n
 ; U T g)^\i°i -~ien& 
3. BUILDING 
/i<rrtAcuUTUfUL P w c r o L/03 BLOC-J 
A. CONTRACTOR'S NAME ANO ADDRESS S. TYPE OP WORK 
/ > U A « TT C.CTTUA^ V-
6 . CONTRACT POR 
ALTtaATtOMS 
I « r» CONSTRUCTION 
7. PROJECT NO. 
7*-eo*ooioo 
fl. CONTRACT NO. OATE OP RECEIPT 
OP NOTICE TO 
PROCEED 
1 0 . OOIGINAL 
CONTRACT PRICE 
11. CUM. CMANGC ORDERS* 
A. NO b. AMOUNT 
12. CONTRACT PRICE TO 
DATE 
13. IIOUIDATEO 
DAMAGES PER DAY 
14. COMPLETION DATE 
A. CONTRACT b. REVISED C ESTIMATED d. ACTUAL 
15. PERCENTAGE OP COMPLETION 
ACTUAL NORMAL 
16. A-S PIRM 
17. CONSTRUCTION ENGINEER 16. GSA ENGINEER MAKING INSPECTION 
19. TYPE OP INSPECTION 
• PROGRESS • PINAL DJf «»OST NAL I 
2 0 . DATE OP LAST 
INSPECTION 





• YES • NO 
23. PAYMENT RECOMMENDED 
OR 
2 4 . STATE BELO* GENERAL CONDITIONS OP THE VORKi SUPPICIENCY OP LABOR PORCE; DELAYS. CORRECTIVE ACTION TAKtN; ANO RECOMMEN. 
DATIONS. r * * » w s b W.—U W fmrmmt4td mm4~ — » w e~~.) «LfST CHANGE OROERS POR SSO.OOO ANO OVER AUTHORIZED DURING REPORT 
PERIOO, INDICATING AMOUNT AND BRIEP DESCRIPTION OP VORC. 
© "TWtf.'Ur U ^ i n CWAAJC^T OM217/U twlsioV* CMo*4>tfD O I > 1 U / ^ V J U r^^rrrtoAJi 
Ooo<u Pnjonvss ***?* SOLJO \A, M « / I C W C ^ D O L O O ' f s ^ o a ^ s 
^ ) FV«OTOL/>0 lw/>Uw ^ o v ^ ? o <3CT* "2." TE> Cocvu3iw*T\r- ^ 7 ir* I C T 
T^Loi^ u ~ n ^ v r J OWAO\SVN. >*U&© ^^DOCO p o w s ^ a^^urui<r*/t,tr 
© 
© 
(Zjr-PVXYcfL ftooj-i IS fooft^o-i 4PPUSTO j NJ^ T?O.S" "Ha \2"S. 
^^/^i^Z^C 25. INSPECTED BY SIGNATURE DATE OP REPpfl 
> 5 /PAYMCNT PEOUPST f f w r rrfmir contract* ttmlrr flPO.OlUM 
5/i/P 
OrtfCTO* Or PfGlONAl OAf 
ANO CtNANClAl MANAGFMfNT 
A^tOVIO * 0 " FAYMfNT 
OR 
% 
CONTRACTING OWCft fStfmmtw**! DATE 
1759 "PJaatoaks Drive 
Fnut Heights, Utah 84037 C 3 VM 
o —Leasing Branch - Real Estate Division 
Public Buildings Service 
. HFNFTtAT. SFttVTrrs Ar>Hrrm<mt ATinn rt^tm fl 
Building 41, Denver Federal Center 
• Ttenwr, Cftlflp^ff 3 T ? ? 







Our Order No. 
Shipped Via 
Salesman 
, ..,.., _ _ »«!* 
F.O.B. 
Stock Number/Description 
Lease No. GS-08B-10728 amendment 
Alterations to construct computer room with raised 
floor and with appropriate heating, ventilation, and 
air conditioning (HVAC) and to modify the photo lab 









1 1 I 
00 
1 8 4 
No. 184 
Date -May 4, 1987 
Shipped to TTKDA "pnrpgt Sprvtep 
Geometronlcs Service Center 
. ,2222 Wftfrt 2300 South 
West Valley City, Utah 
ies 
Invoice 
Itwp^mff'mm 1034 A 
I Tf IM 4-7000 
rUBUC VOUCHER FOR PURCHASES ANi> 
SERVICES OTHER THAN PERSONAL 
VOUCMW HO. 
U.J. O C A I I M t N t . »U«tAU. O t tJ IAIUSMMtHl ANO VOCATION 
General Services Administrat ion 
Real Estate Divison 
Bldg. 4 1 , Denver Federal Center 
P. 0. Box 25546 
Denver, CO 80225-0546 
O A U VOUCMlt F t t f A t t O 
May -18, 1987 
iCHCOUU NO. 
CONTtACT NUMICI ANO OATt PAIO BY 
iS-nRR-in7?B. SIC, UT 





Clayton Mercanti le Nat Bank Escrow 
Holder f o r Mass Mutual L i f e I n s . 
Mass. MutA/allcer, McE l l i o t t 5200-490 
8000 Maryland Ave. 
Clayton, M0 63105 
- E X H I B I T 
1 
| ay 
OAfl INVOICE tECE'VED 
DISCOUNT TttMS 
PAYEE'S ACCOUNT N U M t l * 
SHIPPED FIOM TO WEIGHT COVCINMCNf l / l N U M l l * 
NUMLER 
ANO OAU 




ARTICLE OR StRVK.ES 
(Enter dexriotion, item number of eontroet or Federal topplf 






Lump-sum payment f o r a l te ra t ions 
under Lease NO. GS-08B-10728, 
Sal t Lake C i t y , UT i 99,993-00 
{ 










JOYCE EDWARDS, Realty Spec ia l i s t / A ^ 
Leasing Branch, Real Estate Division,""PB'S 
owmiHcts. 
JLL 
»« ~it~4. c—«CI *~ S|9 9 , 9 9 7 . 00 
(Sitmatwr or tnmalil 
-4 
5/18/87 Real Estate D i v i s i on . PBS 
KATIE ARGUELL0 ' CHIEF, _____ 
ACCOUNTING CLASSIFICATION 
192.X.P0810001.80.RM1.25,516.A6649779.UT1306ZZ ACT No: P 47433012 




TK# m\o*mm%'*om rtqwtf 
d«tbwr«*^g F«d«rot 
fo tvr^ wwn ftitt mfocfvtoi 
f i r V A C T ACT STATOMfHT 
t*d o * tHu for** it »»o*iirod imoW mm provitio«H of 31 U.S.C 82b ond 0?c. for mo pvroot* of 
TH« wtformotio* roquattod it to Worittfy mo porticvlor creditor ond mo omowitt to ©• poid. FoiU/r* 
hem will Hiwd<r ditcHoroo of m* pvfvmmnl oMigorio*. 
MAY 2 T I2S7 
Dear Mr. v;alker: 
This is in regards to Lease :io. 3S-0GZ3-10723 covering space 
occupied by the Government in the Agriculture Photo Lab Duilding, 
2222 West 2200 South, Salt Lake City, Utan. 
A final inspection w?s performed April 29, 1967 and May i, 
1987 on the alterations provided under Supplemental Agreement Ho. 
24. The work items resulting from that inspection are as 
f cllov/s: 
1. Caulking on tnc outside corner -it southwest end of computer 
roon is poorly applied. It needs to oe reapplied for smooth 
uniform appearance. 
2. une of the rooftop air conditioning units (northern most 
unit; nas been set on a 2x4 blocking to level the unit. This is 
not a good long-term solution. Replace- 2x4 slocking with steel 
channel pieces for proper leveling height. 
3. Provide an <iir tcsz and balance report. 
4. Seal pipe penetrations through the roof so tnat they are 
v; -.athertight. 
We expect, that these work items will be completed at tne 
earliest possible d-tc, Dut no later than June 19, 1937. 
We than); you for a jou well done on these major alterations, 





Real Estate Division 
Mr. Kay Walker 
Walker, McEliiott, Wilkinson Associates 
Smith, Halendar, Smith and Associates 
7001 ilowdershell Road 
Hazelwood, MO. 63042 
y 
cc: f i l e / r e a d i n g / f o l l o w - u p 
7PEL-DE:RSIilKIF,JICZ/bjs/5-18-87/X7220 
3 1 B8K 
Dear Mr. Halander: 
This is in reference? to deficiencies identified in our letter to Mr. 
Kay Walker cl Mr.y 27, 19S7, (copy attached) which were to have been 
completed as part of the alterations provided under Supplemental Agreement 
No, 24 to Loasr lie. GS-03D-1072C (copy attached) covering space occupied by 
the Government at the Agriculture Photo La3 *t 2222 West 2300 South, Salt 
Lake City, Utah. 
T-7e hove been advised by the tenant agency, that the following items 
h^ve not been completed: 
1, One cf the rooftop air conditioning units (northern 
most unit) has been set on a 2x4 blocking to level 
the unit* This ir. not a good long-tern solution. 
Replace 2x4 blocking with steel channel pieces lor 
proper leveling height. 
2. Provide an air test and balance report* 
It in 2r,y dtiherminntion that if yr»u have not ccrr«*ct*d th*sc 
d^flcirncios bv August 15, 19^7, the* Government will exercise its right to 
correct the deficiencies *nd deduct the cost from rental payments, pursuant 
tc Paragraph IS of the General CJauscs of the lease. Tic nrcmiac-r. will bo 
reinfected Immediately after August 1C, 15E7 ond 1 will be informed 
whether the work has'been completed. 
!^o extcoEicnn will be- granted froc the August IP, 19S7 deadline unless 
1 receive adequate just if icnt icn, end riu acceptable completion target date 
from you by 4:00 p.n. , August 17, 1387. If you file an extension request, 
ycu rrust: 
1. Obtain a rccci.nl- *icr the request either by mailing it 
"Certified Xail - Return Receipt Requested" or by 
having it hand rielivrre-d tc me*. 
<;. Hsvc my wr i **tcn approval of the extended deadline in 
hand before cemmencinn work. 
-2 
Proceeding with the work after the deadline without taking the above 
precautions,, will result in your liability for expenses the Government 
incurs preparing for the work. 






Real Estate Division 
Public Buildings Service 
Mr. Robert S. Italandcr 
722 R 3300 Southf Suite 2CC 
Salt Lake City, Utah 84106 
Enclosure 
cc: Mr, Kay Walker 
Walker, McElliott, Wilkinson JMisociates 
Smith, llalandar, Smith and Associate*: 
7001 Hovdershell Road 
Hazclwood, MO 63042 
cc: Mr. L. Benson Mnbey 
Murpbey, Tclboe &-rtabey 
376 East 4th South S t r e e t , S u i t e 3C0 
S a l t Lake- C i t y , Utah C4111 
/ 
c: Gary Hulse<DR/file/reading/follow-up 
7PEL~DE:BGREBE/b js/7.24.87/X7227 
>ncur: BL 7/^fftl 
Subject: Alterations under Supplemental Agreement Ho. 24, Lease 
Mo. GS-08B-10728. 
These alterations consisted of the construction of a computer 
room, including a raised floor, the installation of four (4) 
government-furnished air conditioning units, and modifications to 
the photographic laboratory and its HVAC system, in the space 
occupied by the Government at the Agriculture Photo Lab Building, 
2222 West 2300 South, Salt Lake City, Utah. 
Upon notification from the Lessor that all work was complete, 
arrangements were made to have the project inspected by engineers 
from Design and Construction Division, Denver Branch. The 
mechanical inspection was performed on April 29, 19878 and the 
architectural inspection was performed on May 1, 1987. The 
Lessor's suocontractor,•George Coonradt was present at both 
inspections. 
The results of those inspection?concluded that there were only 
four (4) very minor "punch list" work items (See attached 
inspection memorandum)• 
Comments_ f r.om_tjie_gj^ cu^ y_ing agency_ were tnat Jbhe..work had been 
accomplisned in a very ~satisracjtary and timely_manner. 
This memorandum i? ^ pgrfrirv rhnt-. all major items of work on the 
alterations contracted for pursuant trcL Supplemental Acreement Mo. 
24, Lease "Jo. J3-083-JJII^8_Jiav^_£een satisfactorily completed in 
accordance with the applicable specirications and drawing*-. 
APPENDIX "E" 
Excerpts of George Coonradt's Testimony from 
Trial Transcript, R. 464 
Excerpts of George Coonradt's Testimony from 
Coonradt's Deposition, R. 468 
44 
* ™-, ^uuwj.nt;y; r e n c K s w i t n e s s : Coonradt 
A. No , I d o n ' t • 
Q. Did you ever request from Walker 
McElliott that they pay you for the value of your and 
your subcontractors' labor and materials? 
A, Explain that again? 
Q. Did you ever request Walker McElliott 
pay you for the value of your work and labor? 
A. Yes, I did. 
Q. When did you request that? 
A. Every day from the 16th, on. 
Q. From the 16th of what? 
A. 16 th of Apri1 . 
Q. Okay. Why did you use the 16th of 
April, then, to request payment? 
A. Because I always set up a day ahead of 
everybody for a finish date. Our finish date was 
supposed to be the 17th, and I always used the 16th. 
Q. Why is it that you requested payment, if 
you knew there was additional things to be needed to 
be done up to May 1st, and then even after May 1st? 
A. We didn't know that there was going to 
be a lot of additional things. We thought the bulk of 
the work was done. The majority of all the work was 
done on April the 16th. The punch list is something 
that they come up with later. 
46 COONRADT WIT P D 
vwx. x - <*o4 A t t o r n e y : Mabey W i t n e s s : Coonradt 
1 Q. Wou ld i t h e l p i f I t o l d y o u - -
2 r e p r e s e n t e d t o y o u t h a t i t was May 1 3 t h , 1 9 8 8 ? 
3 A. I f t h a t ' s w h a t i t s a y s . I d o n ' t 
4 r e m e m b e r . I r e m e m b e r t a k i n g a d e p o s i t i o n , a n d y o u 
5 b e i ng t h e r e . 
6 Q. That was approximately two years ago, 
7 wasn•t it? 
8 A. Yes. 
? Q. Was that closer to the time that you 
10 completed the work than now? 
11 A. Yes. 
12 Q. About how much closer? 
13 A. Almost two years ago, sir. 
U Q. Have you spent a lot of time reviewing 
"5 records in preparation for the trial here today? 
15 A. No, I haven't. I've never seen any of 
17 the records until just this morning. I wasn't even 
13 sure I was going to have to be heire. 
| '.? Q. Does your recollection seem fresher 
11 today than it was two years ago at your deposition? 
11 A. I read the deposition through this 
II morning, early; 5:00 o'clock this morning I started 
11* doing this, and I could see some things that weren't 
11 right in it that I could remember that I mentioned, 
I.. 
.: yes . 
75 COONRADT WIT D X M 
«wnwy: naoey Witness: coonradt 
1 Have you read this -- I believe you 
2 testified that this was, in fact, your contract; and, 
3 that's why it bore your initials, along with 
4 Mr. Walker, et cetera, is that correct? 
5 A. Yes. 
6 Q. Okay. And you did notice on Page 1 of 
7 that Exhibit, that it states that, "The alterations 
8 w i l l be comple ted bv 4fa&t i?th, 1 9 8 7 , u n l e s s a 
9 written request for extension has been received and 
10 approved by the contracting officer." You read that, 
11 didn't you? 
12 A . Yes . 
13 Q. You understood what that meant, didn't 
14 you? 
15 A. Yes, I did. 
16 Q. You believed you had to have it done by 
17 April 17th, didn't you? 
18 A. Yes, I did. 
19 Q. Did you believe that you had it done by 
20 April 17th for the purposes of the contract? 
21 A. The majority of the work was done. 
22 Q. Well, in fact, didn't you testify before 
23 that it was all done? 
24 A. All the majority of work was done, but 
25 we had not received a punch list. You never receive a 
78 COONRADT WIT D X M 
. * - * « « * A^-corney: Duffin/Mabey Witness: Coonradt 
THE COURT: All right. Let's give him a 
copy of the deposition. 
Any objection to the publication of 
this? 
MR. DUFFIN: No objection to the 
publication. 
THE COURT: It is published. 
THE WITNESS: Which page are we on? 
MR. MABEY: Page 53. 
A. Okay. I have Page 53. 
Q. If you'll look down to lines — Line 
18. I asked you: "Let me refer you also to a note 
here in this Paragraph 8. It says, 'The alterations 
will be completed by April 17th, 1987, unless a 
written request for extension has been received and 
approved by the contracting officer.T Was all of the 
work completed by April 17th, 1987?" 
Your answer: " Y e £ , it was." 
Now, is your answer different today than 
it was at that time, two years ago? 
A. No, it isn't. But, I'm talking about 
the majority of the work. This punch list hadn't even 
been there, yet. The inspector hadn't come to give me 
the work to finish up. You can't finish a job until 
the finalized thing, and the inspectors have a chance 
80 COONRADT WIT D X M 
. JL - «o«ft A-ccorney: Mabey Witness: Coonradt 
Q. And who accompanied you at the time of 
the inspection? I think you said Mr, Cutshaw was 
present? 
A. I think the — all the subcontractors 
were there with me. And I remember Gary Hulse was 
there. Pete was there. Lynn Walker was there. I was 
there. The inspectors were there. There was quite a 
crew that went through there. 
Q. Did the inspector make a painstaking 
inspection of the work? Detailed inspection is what I 
mean? 
A . Not rea1ly . 
Q. Okay. Let me refer you to Page 22 of 
your deposition. This is examination by Mr. Young 
with Mr. Fericks' office. Iffd you start at Line 13, 
it refers to the government inspector coming out from 
Denver, is that right? 
A . Yes. 
Q. If you'd go down to Line 19, and this is 
Mr. Young's question: "And the government inspection 
went through the entire project, page by page, through 
Exhibit 1; and, signed off on the document as being a 
completed contract?" 
"Answer: Everything." 
Was that true at the time that you said 
86 COONRADT WIT D X M 
Vol. 1 - 4 6 4 Attorney: Mabey Witness: Coonradt 
1 you can see. There is always the nitty-gritty ends 
2 that you have to look at of what it says in the 
3 specs. This is what he was referring to. He went 
4 into the specs. I wasn't with him when he was sitting 
5 down reading the specs with Gary and Pete. And they 
6 come out, and they knew exactly what they were looking 
7 for. And that's how this punch list arrived. 
8 Q. Well, let me refer you to Page 30 of 
9 your deposition transcript. And this is, again, 
10 examination by Mr. Young. This starts — and I'm 
11 referring to Line 6 on Page 30. It starts with: "Did 
12 you have to get any approval from the Forest Service?" 
13 A n d y o u r a n s w e r w a s : "No." 
14 And then on your -- or up on Line 9: 
15 "During the course of construction, did the Forest 
16 Service inspector periodically inspect what was going 
17 on, or was there just a final inspection?" 
18 And your answer read: "More or less a 
19 final inspection. The representative from the Forest 
20 didn't -- didn't -- didn't -- (I assume that w a s ) — 
21 didn't just come out until the very end — or didn't 
22 come out until the very end. And he inspected 
23 everything." 
24 Again, the term "everything" was your 
25 answer then. Now, did the government inspector 
88 COONRADT WIT D X M 
vox- 1 - 4 6 4 A t t o r n e y : Mabey W i t n e s s : Coonradt 
1 i n s p e c t e v e r y t h i n g when he came o u t ? 
2 A, Y e s , h e d i d , 
3 Q. And did he, as you stated before, sign 
4 off on the document as being a completed contract? 
5 A. Yes, he did. 
6 Q• Thank you. 
7 Let me also refer you to Page 2 of 
8 Exhibit 19. 
9 A. I'm there. 
10 Q. It states that, under Paragraph (c), 
11 that "The lessor or the building, itself" — let's say 
12 a lessor in this case. That would have been the 
13 person you dealt with, which was Walker, McElliott, 
14 Wilkerson — "would be the owner of the improvements, 
15 with the exception of the items listed" -- there. The 
16 raised computer floor was to be continued to be owned 
17 by the government. That was solely for their benefit, 
18 wasn't it? 
19 A. Y e s , s i r . 
20 Q. All the air-conditioning units were the 
21 property of and would remain the property of the 
22 government, is that right? 
23 A. Yes, sir. 
24 Q. Even the refrigerant piping, diagrams, 
25 the fire exits, all of that was to remain property of 
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just fix what needs to be done- There's always little 
punch lists that you have to go do. w 
The next question I asked: "Did you 
believe that your payment, or your being able to get 
paid from Mr. Walker, was contingent upon your going 
out and making adjustment of the doors?" 
Line 6, your answer was: "No." 
You didn't believe that was necessary. 
MR. DUFFIN: Excuse me. Again, argue. 
I object. It's argumentative. 
THE COURT: Ask him what his answer was. 
MR. MABEY: That's what you said, isn't 
it? 
A. I didn't think it had anything to do 
with it. I wasn't going to take no chances because I 
wanted the money and they was late, already. 
Q. And, in fact, the next question is: 
"You expected to be paid even,before that, didn't you? 
And your answer was: "Sure. You bet." 
Isn't it true, Mr. Coonradt, that you 
believed that you were entitled to a payment, as you 
testified earlier, on April 16th? That is, you asked 
Mr. Walker to pay you then, and you believed you were 
entitled to be paid then, isn't that right? 
A. That ' s right. 
95 COONRADT WIT D X M 
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1 Q. I don't know if you remember this, but 
2 in the midst of the deposition, there was some 
3 question -- Mr. Young then reexamined you, and there 
4 was some argument about what you said earlier. "Had 
5 you, in fact, said that all of the work was completed 
6 by April 17th, or wasn't?" 
7 Do you remember some discussion 
8 regarding that, at the time of the deposition? 
9 A. No, I don't. 
10 Q. Okay. Let me refer you to Page 71, 
11 starting at Line 23. Line 23 on Page 71. The 
12 question is — this is by Mr. — No, Mr. Young 
13 comments on my statement: "You are mischaracterizing 
14 his testimony." 
15 So, Line 24, I start asking, again: 
16 "Testified exactly the way I just described it when I 
17 asked him the first time." 
18 And then I start, --again, I'm not 
19 finishing off that sentence. If you'd like, I'd be 
20 happy to read it. 
21 MR. DUFFIN: Excuse me. I object to the 
22 whole basis of your cross-examination here as 
23 improper. 
24 THE COURT: Well, you should read the 
25 questions, and let him read the answer. And if you 
96 COONRADT WIT D X M 
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1 g o t a q u e s t i o n t o a s k a b o u t h i s a n s w e r , y o u may a s k 
2 t h e q u e s t i o n . 
3 MR, DUFFIN: What you are running is a 
4 commentary on the comments . You are making 
5 closing-argument commentary on his testimony, and it 
6 is improper. 
7 MR, MABEY: I apologize for that, 
8 THE COURT: Proceed. 
9 MR, MABEY: Let me refer you, again, to 
10 the top of Page 72, Line 4: "So, I ask this question, 
11 again: Do you believe" — I'm quoting now -- "Do you 
12 believe that you had the entire work completed as of 
13 April 17, 1987, as required by the government's 
14 contract?" 
15 Your answer, Line 7: "Yes." 
16 Was that true when you said it then? 
17 A. The majority of the work, yes, it was. 
18 But, there was still those few,things that weren't put 
19 in yet, 
20 Q, There's no mischaracter -- you did 
21 testify to that at the time, didn't you? 
22 MR. DUFFIN: Objection. 
23 THE WITNESS: Yes, I did. 
24 MR. MABEY: Now, referring you to 
25 Exhibit 19, that is the primary contract. When you 
97 COONRADT WIT D X M 
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1 Q. Then you testified -- it goes on. I'm 
2 continuing to read on Line 8: "I done that for him. 
3 The inspector had been there and was looking at it, 
4 and he knew that those were being put in the day he 
5 was there. We were working on the vents to be put 
6 in." 
7 Was that true? 
8 A. That was true. 
9 Q. I'm a little confused because he was 
10 there on May 1, and I think a little later, or some 
11 other time in here, you testified that it was, like, 
12 May 14th, or something, when you put those on? 
13 A. That's right. Because all the vents 
14 were not there. We put the vents that we had there. 
15 And Mr. Gary Hulse talked with the inspector and told 
16 him that we were waiting for them to come so we could 
17 install the rest of the vents. He seen how they were 
18 mounted. He liked it. And he didn't put it even on 
19 the punch list, I don't believe. He might have, but I 
20 don't think he did. I don't know. 
21 Q. So, he looked at it as a rather minor 
22 completion item, too, didn't he? 
23 A. Yes, he did. 
24 Q. And I asked you if it had been 
25 reinspected — I'm quoting now from line -- Page 74, 
101 COONRADT WIT D X M 
VOJ.. J. - 464 Attorney: Mabey Witness: Coonradt 
1 Line 14, because you said — let me start at Line 12: 
2 "And were they subsequently put in?" 
3 And your answer on Line 13: "Yes, we 
4 put them in." 
5 Line 14: "Was it then reinspected?" 
6 And then on Line 15, the answer was: 
7 "No." 
8 Moving down that page to line — Line 
9 16, and I'll read -- this is my question -- "On the 
10 date that the last time that you accompanied the 
11 inspector from the government, again" - - "I'm not" - -
12 and then there's a space. 
13 "I don't know what department. However 
14 they break — whatever government inspector who it may 
15 have been. 
16 "The point I'm getting at is: On the 
17 last time you were present with the governmental 
18 inspector, what was the only thing that remained to be 
19 done?" 
20 llnd your answer on Line 22: "Yes." 
21 On Line 23, the question was: "Was just 
22 the air vents?" 
23 And your answer on Line 24 is: "Yes." 
24 Was that true? 
25 A, "Yes. But, when the inspector left, the 
102 COONRADT WIT D X M 
1 - 4 6 4 Attorney: Mabey Witness: Coonradt 
last inspector, he turned it over to Mr, Gary Hulse. 
And he asked Mr- Gary Hulse, because he was the 
inspector on the Forest Department, to make sure that 
those last things were done. 
"It was during this time that Jay came 
to me and said that the weather-stripping, for 
instance, needed to be put in those doors. It had 
been overlooked by the inspector." 
It had been overlooked by all of us. W 
weren't even sure it had to be done. 
Q. Why don't -- I didn't mean to cut you 
off. I apologize. 
Why don't you refer to Exhibit 19, and 
show me where the soundproofing and weather-stripping 
is spec'd out in the contract that you keep referring 
to around these doors? 
A. I'm not sure, I don't have a contract 
in front of me to see the things. 
Q. Well, Exhibit 19, as I understand, 
starting with the first page, and going for, say, 
about 20 pages, I understood that you had testified 
was the specifications and your contract; and, that's 
why you initialed each and every page, isn't that 
correct? 
A. That's right. I initialed each and 
103 COONRADT WIT D X M 
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1 you knew that Mr- Walker, or Walker, McElliott, 
2 Wilkerson, had invoiced the government at a particular 
3 time, is that right? 
4 A . I had not seen it, but Mr. Lynn Walker 
5 had told me that they had sent the bill to the 
6 government, yes, 
7 Q. Do you recall the date that that 
8 occurred? 
9 A- I have no idea. 
10 Q. Now, you testified that you had 
11 installed certain metal pieces on the air-conditioning 
12 condenser and/or under the air-conditioning condenser, 
13 is that correct? 
14 A. I don't understand the question. 
15 Q. I think you've mentioned in your 
16 testimony that — I'm going to refer you to Exhibit 
17 44. That's a Purchase Order that is dated May 10th, I 
18 believe, refers to a couple of/ "metal pieces." 
19 A. I don't have 44 here. 
20 Q. Well, let me ask you a different way: 
21 Do you remember anything about testifying about going 
22 up on the roof, and putting in a couple of metal 
23 pieces somewhere around the air-conditioning units? 
24 A. I put two pieces of I-beam underneath 
25 one air-conditioner unit, because the inspector had 
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1 going to have to do that. it was in the specs, I am 
2 sure, that they had to do this. So, they prepared to 
3 try to do this. The inspector came out and asked them 
4 to do that, and Mr. Gary Hulse seen that it was taken 
5 care of, and they did, they run a test on it. 
6 Q. Did they prepare a report? 
7 A . I never did see the report, because they 
8 didn't have to report to me. 
9 Q. Do you recall when they ran this 
10 air-balance test? 
11 A. After the inspector had been there. 
12 Q. But, it could have been been within a 
13 few days, is that right? 
14 A. Yes, it could have been. 
15 Q. So, if I represented to you that, based 
16 on the documents that I received, the last date that 
17 CCI was on the job was May 6th, 1987, it could have 
18 been that date, or before that'date? 
19 A. Yes, it could have been. 
20 Q. Is that what -- is that the item that's 
21 referred to in Paragraph 3 of Exhibit 25, 
22 Mr. Coonradt? 
23 A. Yes, it is. 
24 Q. Now, let me refer you to Exhibit 11. To 
25 help you -- if it's not right in front of you --
123 COONRADT WIT D X M 
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1 Contracting, The invoice is to you, is that right? 
2 MR. FERICKS: Excuse me --
3 MR. DUFFIN: You refer to "this." I 
4 don't understand what the question is. You haven't 
5 laid a foundation. You've shown him a document. He 
6 says, "Now, have you ever seen it?" You are asking 
7 him questions about it. I think that's — there is no 
8 foundation. 
9 THE COURT: Sustained. 
10 MR. MABEY: All right. 
11 Let me refer you to Exhibit 12 that was 
12 introduced by your Counsel, and just tell you that 
13 that was the short invoice in July that you apparently 
14 sent to Mr. Walker. Do you remember that? 
15 A. Yes . 
16 Q. That's not the first time you asked 
17 Mr. Walker for payment, is it? 
18 A. No. 
19 Q. In fact, you had asked him even on April 
20 16th for payment. You believed that you were entitled 
21 to it, didn't you? 
22 A. I called him every day for six months. 
23 MR. MABEY: Thank you, Mr. Coonradt. 
24 THE COURT: Mr. Boyer? 
25 MR. BOYER: No questions, Your Honor. 
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Excerpts of George Coonradtfs Deposition 
Trial Record 468, Tr. 22, 23 
MR. YOUNG1S EXAMINATION, hereinafter "YOUNG" 
22 
25 
A Everything was done, 
Q Everything was signed off on when you finished the 
job? 
A Yes, sir. We had the inspector from the state or 
the federal government, he came out personally, and him and I 
walked through the whole project and before it could be 
finalized, he had to give his approval. 
Q And in finalizing it on this walk-through, did you 
go through each page of Exhibit 1, and sign that off? 
A Yes. 
Q Do you know the name of the inspector from the 
federal government? 
A Here again, there are a lot of them and they 
couldn't get the one out of Denver, so they sent a 
representative from out of Salt Lake here. Bob was there that 
day, he met him. But I don't remember his name. 
Q By Bob, you're referring to Mr. McBride? 
A Yes. 
Q And the government inspector went through the entire 
project, page by page through Exhibit 1 and signed off on the 
document as being a completed contract? 
A Everything. 
Q The contract that you signed in addition to this 
with Walker, WcElliott, I presume had terms and conditions 




A We agreed and the payment was to be made at the 
finalized stage when the inspector had finished his inspection 
from the federal government, we were to be paid from that 
point within 45 days. Which we didn't like* 
Q What was the amount that you were to be paid? 
A The job was $9 5,500. 
Q On the front page of Exhibit 1, which you have in 
front of you, it appears to be that there's a lump sum 
contract amount for this work with the government whereby the 
government was going to pay $99,9 97. 
A They wouldn't xet me have the contract unless Walker 
and McElliott and the bunch would make a percentage of the 
money on the job. 
Q So your contract was for what amount? 
A $95,500, 
Q On the first page of Exhibit 1, under paragraph A of 
the description of work to be done, it talks about a — the 
construction of a computer room which would require special 
heating, ventilating and air conditioning. Was this computer 
room the principal remodeling work that was to be done in this 
building? 
A Yes. 
Q So primarily, one of the largest pcrtions of that 
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A. Wellf the GSA would respond to the 
Forest Service. If the Forest Service determined that 
the lack of such a modification could have been done 
or was done, we would have then gone to GSA with a 
request to search out another location that would be 
suitable. And that's why we made the request for 
modification, so that the building could be modified 
to meet our needs. 
Q. The building wasn't meeting your needs 
it the time that the contract was entered into? 
A. That's correct. 
Q. As a result of the contract, does the 
>uilding now meets your needs? 
A. Yes, i t doe s . 
Q. How much of the building is occupied by 
ederal government agencies? 
A. It's a hundred-percent occupied by 
ederal government agencies. 
Q. Mr. Hulse, were you present on April 
9th and on May 1st, when the GSA inspections were 
erformed? 
A. Yes, I was. 
Q. What function or role were you serving 
t that point in time with regard to the computer room 
id photo lab building? 
165 HULSE WIT P D 
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1 the completion of the room, I assume, because you 
2 actually work in that area, is that right, Mr. Hulse? 
3 A . I was concerned about completion of the 
4 room because the room was critical to the function of 
5 our mission. 
6 Q. Do you remember that the government's 
7 lease contract, that's Lease Supplement No. 24, which 
8 we have marked as Exhibit 19, required completion by 
9 April 17th, 1987? 
10 A. That's correct. 
11 Q. And was it complete on April 17, 1987, 
12 as you remember? 
13 A. As I recall, the vast majority of the 
14 work was completed. 
15 Q. Do you recall when you — the government 
16 employees started to move into the area, into the 
17 computer room? 
18 A. I don't recall specific dates. What I 
19 do recall is that due to the expeditious work that was 
20 done, there was no delay in us getting on with our 
21 mission. But, to the specific date, I don't recall. 
22 Q. Could you fix it to some extent based on 
23 the dates of government inspections, one on April 29th 
24 and one on May 1? Were you --
25 A. My --
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1 Q. — pretty much occupying the area on 
2 those dates? 
3 A . I think we were in there before the 1st 
4 of May. 
5 Q. Okay. Let me refer you to what's marked 
6 — what will be marked if it's not already — as 
7 Exhibit 21, in your book -- in your booklet. In 
8 fact --
9 A. Exhibit 21, you said? 
10 THE COURT: That hasn't been identified 
11 or marked . 
12 THE CLERK: What number? 
13 MR. MABEY: May I approach the witness, 
14 Your Honor? 
15 THE COURT: You may. 
16 MR. MABEY: I don't believe that this 
17 has been offered before, so let me please mark it. 
18 I'll try to go quickly. 
19 I'm showing you what's marked as Exhibit 
20 21 . 
21 Ask if you can identify that document? 
22 A. I've never seen this document until 
23 today. 
24 Q. So, do you know — do you get copies of 
25 any inspection report from the Denver Service Center? 
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1 A. We get copies of perhaps not the 
2 original documents such as this, but they would send 
3 us a letter on occasion. They might even send us the 
4 original document. I don't recall seeing this one. 
5 Q. And the letter that they might send you, 
6 would that be like Exhibit 25? 
7 A . Yes. 
8 Q. And you do remember getting a copy of 
9 Exhibit 25? 
10 A . Yes, I do. 
11 Q. Did you get it in your office on or 
12 about the date that it bears, May, 27, 1987? 
13 A . Yes. 
14 Q. And you note in here, and I'm going to 
15 ask you, it refers to the two final inspections. Do 
16 you know -- was the exhibit prepared based just upon 
17 those two inspections? 
18 A. To my knowledge, it is. 
19 Q. Do you have any input in advising the 
20 government on any punch-list items or any completion 
21 items? 
22 A. In this particular case, I left that 
23 strictly to the inspector. Obviously, there if there 
24 was something that I was aware of, was not satisfied 
25 with, not only myself but other members of our party, 
174 HULSE WIT P D 
JL — HUH A t t o r n e y : Mafcey W i t n e s s : Hulse 
1 w o u l d h a v e b r o u g h t t o my a t t e n t i o n , a n d we c e r t a i n l y 
2 would have b r o u g h t t h a t t o t h e a t t e n t i o n of t h e 
3 i n s p e c t o r • 
4 Q . I note there are four items here listed 
5 on Exhibit 25. I do notice that there's no indication 
6 that the ceiling tile was not present in the room. Do 
7 you recall whether the ceiling — 
8 A. I noticed that, too. I had the same 
9 question. I recall -- may I explain? 
10 Q. Please. 
11 A. I recall — what I recall about the 
12 ceiling tile was: It has been mentioned, certainly, 
13 there was a problem in that there was no local 
14 supplier. I recall that. I also recall that they had 
15 to go to Florida to get that tile. I don't recall the 
16 two-week period. That doesn't mean it didn't occur. 
17 I simply don't remember. 
18 Q. Is it your experience that the 
19 government inspectors would not pick up an entire seal 
20 being missing and have that as a punch-list item? 
21 A. Well, they would certainly not miss it. 
22 Now, as to whether or not they would choose -- the 
23 inspector would choose to put in a punch-list item 
24 that -- I can't answer that question, why it's not 
25 here. 
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1 A. Y e s , I h a v e - s e e n t h i s b e f o r e , 
2 Q. D i d y o u r e c e i v e a c o p y of i t ? 
3 A. Y e s . 
4 Q. Did you receive a copy in your office? 
5 A. Yes, I did. 
6 Q. On or about the day that it bears, July 
7 31st, 1987? 
8 A. Yes . 
9 Q. What is the document? 
10 A. What is the document? The document is a 
11 letter from the contracting — Joyce Edwards to Mr. 
12 Halander, one of the lessors, one of the partners, 
13 that discusses the issue of two items that needed to 
14 be completed: One, concerning the rooftop 
15 air-conditioning unit, and the other referring to air 
16 test and balance report. 
17 Q. Now, I note here in the body, this is 
18 the second paragraph, it begips: "We have been 
19 advised by the tenant agency that the following items 
20 have not been completed:" 
21 Would you know who would have advised 
22 them that they had not been completed, these items? 
23 A. Likely, that would have been gone 
24 through me; certainly concerning the items. I would 
25 have transmitted that information to the contracting 
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1 officer. Item No, 2, that information I likely would 
2 have got from Jay Penny, who was the head of the photo 
3 lab at the time . 
4 Q. Do you believe that at the time, on July 
5 31st, that these two items were not complete, as it 
6 indicates in this letter, Exhibit 26? 
7 A. Yes. 
8 Q. And you believe that Item 1 is still not 
9 complete, as of this date, is that right? 
10 MR. FERICKS: I object. 
11 MR. DUFFIN: I object. In other words, 
12 it is a question of control. The question is: "What 
13 I'm" -- my objection is: We have reason to believe 
14 that some of them went up after and changed. Went 
15 back to wood blocks which was recommended to begin 
16 with. Now, if you are going to say -- if you can have 
17 this man testify that's -- that's --
18 THE COURT: Ask him in terms of his 
19 knowledge and belief. 
20 MR. MABEY: Okay. 
21 Did you make any follow-up inspections, 
22 or do you know of any follow-up inspections, that 
23 occurred after July 31st, 1987, respecting the 
24 completion of Items 1 and 2 on Exhibit 26? 
25 A. I can't say that I know of, quote, 
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1 answer would be strictly on the basis of what I recal] 
2 from occasions that I've been up there. And, no, I 
3 don't remember others having wood blocks, 
4 Q. When the government follows up on little 
5 completion items, do they customarily contact the 
6 agency and ask you or someone in the tenant/agency for 
7 follow-up? 
8 A . Yes. 
9 Q. Do you believe — is that what happened 
10 here with respect to Exhibit 26? 
11 MR. FERICKS: Objection. He's testified 
12 he believes what might have happened. He has no 
13 specific recollection, and it calls for speculation. 
14 THE COURT: Ask him about knowledge. 
15 MR. MABEY: Do you remember being asked 
16 to check on either of these two items? 
17 A. This document right here would tell me 
1 8 t o c h e c k . 
19 Q. Okay. And did you do so? 
20 A. I honestly don't remember- Surely, the 
21 issue with Item No. 2, which I thought was critical, 
22 we checked on. Honestly, don't recall. I wish I 
23 did, I wish I did. But, I don't. 
24 Q. You've worked for the government for a 
25 number of years? 
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A • 3 1 years. 
Q. Have you been in the capacity such as 
this where you've received such communication 
respecting work? 
A • Yes . 
Q. Do you recall, does the government 
ordinarily send a follow-up letter, such as Exhibit 
26, if the work has already been done; or, do they do 
it only when it hasn't been done? 
A. It would only be when the work hasn't 
been done. 
Q. Let me refer you to --
I move to have Exhibit 26 admitted. 
THE COURT: Any objection? 
MR. FERICKS: No, Your Honor. 
MR. DUFFIN: I don't think there is a 
proper foundation been laid for it. 
MR. MABEY: Well/ I believe, Your Honor, 
he testified he received it in the ordinary course of 
business in mail. 
MR. FERICKS: Your Honor, we have 
stipulated on the Pre-Trial Order as to the foundation 
of authenticity of this document inasmuch as it is a 
deposition exhibit, and I think it should come in 
under those circumstances. 
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1 DIRECT EXAMINATION 
2 BY MR, MABEY: 
3 Q. Would you state your name for the 
4 record? 
5 A. Floyd Gary Hulse. 
6 Q. And you are employed with the General 
7 Services Administration? 
8 A. The U.S. Forest Service. 
9 Q. Okay. And did you testify yesterday or 
10 the day before? 
11 A. Yes, I did. 
12 Q. There was some confusion or some 
13 question or doubt remained respecting a completion 
14 item that the government had listed on Exhibit 25. 
15 Would you refer to that exhibit in your book there, 
16 please? 
17 A. Okay, 
18 Q. Again, I'm referring, specifically, to 
19 Item 2, one of the "Rooftop ai^-conditioning units, 
20 northernmost, 2x4 blocking level of the unit." I 
21 believe it was your testimony that you believed, then 
22 -- or believed that it had not yet been complied 
23 with. But, I think you had some uncertainty because 
24 of some of the testimony of Mr. Coonradt. Have you 
25 looked at that area again? 
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1 A. Well, I never had any uncertainty. 
2 Wellf I did look at it again since our testimony. So, 
3 I guess, that would indicate some uncertainty. But, 
4 yes, I did look at it. 
5 Q. What did you find from your inspection? 
6 A. Well, I found that the 2x4 is still 
7 there, as I testified. 
8 Q. And did you look at the other units? 
9 There's no 2x4fs on the other units? 
10 A. That's correct. 
11 Q. Is this what you believe the government 
12 was referring to, then, in Exhibit 25, under Item 
13 No. 2? 
14 MR, FERICKS: Objection, Your Honor; 
15 calls for speculation; no foundation. 
16 MR. MABEY: Well, Your Honor — 
17 THE COURT: Ask some foundational 
18 questions . 
19 MR. MABEY: You 0o work with the Forest 
20 Service. Were you the contracting agent's 
21 representative at the tenant/agency on this particular 
22 job? 
23 A. I was our representative, and the 
24 liasion, if you will, on this project. 
25 Q. And did they specifically provide you 
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1 w i t h a c o p y o f E x h i b i t 2 5 ? 
2 A* Y e s , t h e y d i d . 
3 A. I received a copy of it, yes. 
4 Q. And did you inspect, some time following 
5 the receipt of Exhibit 25, to see if Item No. 2, the 
6 blocking on the rooftop air-conditioning condenser, 
7 was completed or not? 
8 A. Either I did or someone within our 
9 office, because a letter was issued on the 31st of 
10 July, which indicated this still hadn't been done. 
11 Q. And have you now reinspected? 
12 A. Yes, I have . 
13 Q. And is it done? 
14 A. No, it is not done. 
15 MR. MABEY: Okay. 
16 I have nothing more. 
17 THE COURT! Mr. Duffin? 
18 By Item 2 not being done, just explain 
19 what you mean more specifically what was done, not 
20 none. 
21 THE WITNESS: The 2x4 that is leveling 
22 -- in looking at Item 2, it talks about a -- the 
23 northernmost unit. There's six units up there on that 
24 roof, and this is the most northernmost unit. This is 
25 a unit that was installed with that particular 
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1 A. I do not recall. 
2 Q. Does the signature at the bottom of 
3 Exhibit No. 22 refresh your memory in any way with 
4 regard to Mr. John Holbrook? 
5 A. No, it doesn't. 
6 Q . What happened on the May 1st inspection? 
7 A. As I recall, it was a general inspection 
8 on the entire project. 
9 Q. During that inspection, was there a 
10 punch list of j. terns that needed to be completed? 
11 A . Yes . 
12 Q. What constituted a punch list, or what 
13 did it entail? 
14 A. I don't recall everything it entailed. 
15 I know that -- it seemed to mc like it entailed the 
16 light-tight nir vents, and I can't recall what else. 
17 Two things had to be finished up, minor details. 
18 Q. Let mc direct your attention to Exhibit 
19 No. 25. 
20 Have you seen that document before 
21 today? 
22 A. No, I don't recall ever seeing this 
23 document before. 
24 Q . Now, that exhibit has been admitted into 
25 evidence. On the top, it has a date, f,May 27, 1987." 
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1 A. As I recall, it was. 
2 Q. And what would the problem have been if 
3 if that pipe had not been sealed? 
4 A. Leakage . 
5 Q. He talked about conducting a balance and 
6 air test on the system. Do you recall anything about 
7 that? 
8 A . I recall that this was part of CCI's 
9 job. 
10 Q. CCI was the mechanical subcontractor? 
11 A• Right. 
12 Q. Were there other items that still needed 
13 to be completed in connection with the computer room 
14 and photo-processing lab that are not listed here that 
15 you can recall? 
16 A. I don't — I don't recall, specifically, 
17 all the items that had to be completed, no. 
18 Q. Did you direct Mr. Coonradt to complete 
19 these items quickly? 
20 A. As quickly as possible. 
21 Q. Why? 
22 A. For completion of the contract. I had 
23 been authorized to invoice it on — which I did — on 
24 May 4th, and wanted these things done as quickly as 
25 pos s ible. 
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1 Q. Would failure to complete these items 
2 have held up payment on the invoice? 
3 A, Most probably. 
4 Q. Let me direct your attention to what has 
5 been marked as Exhibit 23. 
6 A. Yes. That is the invoice I sent to 
7 St. Louis, which they forwarded to Denver. 
8 MR. FERICKS: Your Honor, my records 
9 reflect that Exhibit 23 has been offered and received 
10 into evidence. If that is not the case, I would so 
11 move at the present time. 
12 MR. MABEY: No objection. 
13 MR. DUFFIN: No objection. 
14 THE COURT: It received. 
15 (PlaintiCf's Exhibit No. 23 Admitted.) 
16 MR. FERICKS: Thank you, Your Honor. 
17 While I was working on that technical 
18 detail, I missed your answer. What is Exhibit 23? 
19 A. That is my invoice, which I -- as I 
20 recollect, I sent to Walker McElliott in St. Louis to 
21 forward to Denver. 
22 Q. And that is for work on the 
23 photo-processing lab and computer room? 
24 A. Right. 
25 Q. Now, if these additional items still 
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needed to be done on May 4th, why did you send the 
invoi c e? 
A. Because this one would probably take in 
the neighborhood of 45 days to process, 
Q. The payment would take 45 days? 
A. Right. Where, normally, you was looking 
at 30 days at an average. 
Q. Why was this project different? 
A. This project was different in all 
aspects, because we dealt directly with Denver, Most 
projects, we dealt w i t h the GSA office in Salt Lake 
City. 
Q. Now, did you send the invoice early, 
then, in anticipation that these projects would be 
finished? 
A. Right. 
Q. And that 45 days hence, the payment 
would be made? 
A. Correc t . 
Q. Mr. Walker, do you recall when Smith 
Halander took the building back in June of 1987? 
A. I believe I have that in my diary, I 
believe we've also stipulated to that date in a 
pretrial order. I know I've seen it here, but I can't 
locate it right now. I believe it was in the middle 
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1 THE COURT: Sustained. 
2 MR. FERICKS: Do you have any knowledge 
3 of the purchase of the I-beam? 
4 A, Not on a specific day. I know it was 
5 done. 
6 Q. You know that Mr. Coonradt did purchase 
7 the I-beam? 
8 A. Right. 
9 Q. Do you have any knowledge that the 
10 I-beam was installed by Mr. Coonradt? 
11 A. As far as I know, it was. 
12 Q. Do you have any knowledge that the holes 
13 were sealed up on the roof? 
14 A. These are things that I asked George to 
15 do, and, as always, he did what he was asked to do. 
16 Q. Do you have any knowledge that the air 
17 test and balance was completed? 
18 A. Exact day, I couldn't give you. But, it 
19 had to be done, so it was done'. 
20 MR. MABEY: Your Honor, I'mgoing to 
21 object and move to strike his responses as being 
22 unresponsive and without foundation. He testified he 
23 has no knowledge as far as he knows, but he doesn't 
24 know. 
25 THE COURT: Sustained. The answer is 
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1 when he was on the roof? 
2 A. This, I cannot recall. 
3 Q. Did he tell you these — the two things 
4 that appear on Exhibit 21 -- Ifm only referring you to 
5 it, just to ask you -- did he tell you about these two 
6 things at the time of his inspection? 
7 A. He mentioned them. 
8 Q . He said, "These are going to be the two 
9 things that I am indicating that needs to be 
10 completed," or adjustment items? 
11 A. Right. 
12 Q. Is that correct? 
13 A. We didn't dwell on the subject. They 
14 were mentioned, and wo went on. 
15 Q. Did you take them to be minor items? 
16 A. Yes, sir. Minor, but essential. 
17 Q. Did you understand that the -- the item 
18 that he -- let's see. Did he tell you what he was 
19 requesting was an air test and balance report, not an 
20 air test and balance, but a report? 
21 A. This, I do not recall. 
22 Q. So, you don't remember if he mentioned 
23 tha t at the time? 
24 A". No. 
25 Q. Let me refer you to Exhibit 25. I 
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1 b e l i e v e d you t e s t i f i e d t h a t y o u did r e c e i v e a copy of 
2 this letter? 
3 A . I b e l i e v e I t e s t i f i e d that I did not 
4 receive a copy of this letter. 
5 Q. Thank you for correcting me, because I 
6 h o n e s t l y c o u l d n ' t r e m e m b e r . 
7 A. Okay. To the best of my knowledge, I've 
8 n e v e r seen this b e f o r e . 
9 Q. Did you have any conversations with your 
10 brother, Kay Walker, or with Mr. Coonradt, regarding 
11 t h e s e four i t e m s that we t a l k e d a b o u t , that t h e 
12 g o v e r n m e n t at l e a s t i d e n t i f i e d as p u n c h - l i s t i t e m s ? 
13 A. My c o n v e r s a t i o n w o u l d have been with 
14 George Coonradt, asking him to get them done, and I 
15 w o u l d leave them in his h a n d s , 
16 Q. Did anybody — do you recall anybody 
17 s p e c i f i c a l l y s a y i n g t h a t a r e p o r t on the a i r - t e s t 
18 b a l a n c e was n e e d e d ? 
19 A. I do not. 
20 Q. Do you recall ever seeing such a report? 
21 A. I d o n o t . 
22 Q. I'm going to refer you to Exhibit 22, 
23 and I understand that you testified that you had not 
24 seen this document before. But, you did testify that 
25 you were present on May 1 when another government 
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1 unit is sitting on a 2x4 blocking to level the unit," 
2 Do you think he'd be referring to the support for the 
3 uni t, or just --
4 MR. DUFFIN: Objection. 
5 MR. MABEY: -- the shims to level the 
6 unit? 
7 MR. FERICKS: Objection. 
8 THE COURT: Sustained. 
9 MR. MABEY: Do you recall seeing any 
10 wood pieces on April 29th or on May 1, leveling an 
11 air-conditioning unit on the roof? 
12 A. I don't recall, no. 
13 Q. And you don't recall seeing George 
14 Coonradt ever take any metal pieces to the roof, do 
15 you? 
16 A. I would not have had been there. I 
17 would not have had to have been there for him to do 
18 it. If I had asked him to do it, he would have done 
19 it. 
20 Q- You don't have any recollection or any 
21 notes to reflect actually whether he did or whether he 
22 didn't at this time, or anything else, is that right? 
23 A. No, I don ' t. 
24 Q. I believe that you testified -- and I'm 
25 — that after the May 1 -- after your had the 
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c o n v e r s a t i o n w i t h t h e i n s p e c t o r on May 1 , 1 9 8 7 , t h a t 
t h e r e - - b a s e d on t h a t c o n v e r s a t i o n , t h e r e w e r e a f e w , 
mi. n o r d e t a i l s . And t h a t *s a q u o t e . Do y o u r e m e m b e r 
s a y i n g t h a t ? 
A. Yes . 
Q. And that was your impression, wasn't it? 
A. Right. The majority of the work was 
done . 
Q. When you prepared Exhibit 23, did you 
believe that the work was complete and you were 
entitled to payment? 
A. I believed that the bulk of the work was 
done. There was punch-list items that needed to be 
fi nished up yet. 
Q. I believe you testified that you weren't 
sure, between the date of the inspection, the last 
inspection, May 1, and the date of this invoice, May 
4th, if the little remaining items were done or not? 
A. I do not recall. But, I knew they would 
be done. 
Q. They may have, in fact, been done on May 
4th, is that right? 
MR. FERICKS: Objection. 
THE COURT: Sustained. 
MR. MABEY: Well, you don't know when 
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1 testified that they provided the slip-proof tile for 
2 the little ramp way going up to the room, is that 
3 right? 
4 A. That I recall. 
5 Q. And they supplied it without charging 
6 you for it, isn't that right? 
7 A. Correct. 
8 Q. Because they wanted it, and you didn't 
9 believe it was part of the contract, isn't that right? 
10 A. Right. 
11 Q. Were there other things that were 
12 similar to that? I mean, you managed this building 
13 for how long? 
14 A. From approximately the 27th of December, 
15 1985, until approximately June 16th of 1987. 
16 Q. During that period of time, did you ever 
17 receive any request for minor work from the 
18 tenant/a gency, either one of the two? 
19 A. Constantly. 
20 Q. And would they, on minor amounts -- and 
21 you'll have to help me with this — would they pay for 
22 these items themselves, that is, directly from their 
23 own operating budget? 
24 A, Towards the very end, as I recall, there 
25 was some payments made from the office itself. Most 
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1 A. No. 
2 Q. And on June 29th, Mr. Coonradt says he 
3 came, at your request, to the building and did some 
4 cement repair, or something out in the front of the 
5 building, do you remember that? 
6 A . Yes . 
7 Q. That didn't have anything to do, 
8 whatsoever, did it, with the computer room? 
9 A. No. 
10 Q. This was not uncommon, is that right? I 
11 mean, you would request little things from time to 
12 time? 
13 A. Oh, yes. Repairs. 
14 Q. Had nothing, whatever, to do with the 
15 computer room remodel or computer room work, is that 
16 right? 
17 A. That's correct. 
18 Q. Do you recall whether or not at the time 
19 cither of the two government inspectors were at the 
20 building -- that's April 29th and May 1, 1987 --
21 whether the ceiling was in on those dates? I'm 
22 talking about the ceiling tiles. 
23 A. I cannot recall. In the computer room, 
24 it would have been, yes. And in the photo lab 
25 processing area, I can't right recall the exact date 
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tha t went i n. 
Q. Now, how do you know that it was in in 
the computer room? 
A. Because they were moved in and using it. 
Q. By the end of April? 
A • Oh, yes. 
Q. And I believe that's what Mr. Hulse had 
testified to, as well. Were you present when he 
tes ti fied? 
A . Yes . 
Q. I believe you testified that you sent 
Exhibit 23 --
A . Okay . 
Q. — to St. Louis before you sent it to 
the government? 
A. As I recall. 
Q. If I represented to you that Miss Bramon 
has a file stamp on this document from her file that 
indicates that it was received in Denver on May 7th, 
1987, would that change your recollection? 
MR. FERICKS: Objection; relevance; 
f ounda ti on . 
THE COURT: Overruled. 
THE WITNESS: I'm not exactly certain. 
In my procedure, it may have been direct, or it may 
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1 have been through St. Louis. I would have 
2 corresponded with St. Louis to send it to them, if I 
3 sent it directly to them, and his authorization to do 
4 so, with his full knowledge of what it was. 
5 MR. MABEY: I'm not questioning your 
6 authority to send the invoice. I just wanted to know 
7 if there would have been only three days that lapsed 
8 (sic) between their time stamp receipt of May 7th and 
9 the date this bears of May 4th. Ifm just wondering if 
10 you can recall? 
11 A . T cannot. I Fed Expressed so many 
12 things to St. Louis. We may have Federally Expressed 
13 it. Who knows? 
14 Q. Okay. I notice on Exhibit 23, it is 
15 addressed to the attention of Richard Sinkiewicz. Is 
16 that right? 
17 A. Which document are we at now? 
18 Q. Exhibit 23, the invoice. 
19 A. The invoice? Yes. 
20 Q. By the time -- by the date that it 
21 bears, that's May 4th, 1987, were you already 
22 receiving requests from Mr. Coonradt for payment? 
23 A. Oh, yes. They were very concerned about 
24 when we'd get the check. 
25 Q. They wanted to be paid. Did they 
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1 b e l i e v e t h e y w e r e e n t i t l e d t o be p a i d ? 
2 A . O h , y e s . 
3 Q. Did you receive any calls from 
4 Mr. Cutshaw on behalf of the Interiors Contracting? 
5 A. I don't believe at this early date. 
6 Q. How about from CCIf Mr. McBride, or 
7 anyone at CCI Services? 
8 A. They were going to inquire as to how 
9 soon they'd get the check. 
10 Q. Did you have any conversations with 
11 Richard Sinkiewicz regarding the invoice, Exhibit 23? 
12 A. I don't recall. 
13 Q. Do you recall anyone from the Denver 
14 office calling you and saying: "The work's not 
15 complete. We can't process your invoice"? 
16 A. I do not recall that. 
17 Q. Do you know the process — I mean, you 
18 worked as manager on this building for — since 
19 December of '85, I believe yo'u testified, is that 
20 right? 
2 1 A. Right. 
22 Q. You had an opportunity to deal with a 
23 number of lease supplements, or the processing of 
24 payments for a number of items, isn't that right? 
25 A. Correct . 
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1 Q. With respect to the time it took, from 
2 the time you'd send an invoice in, to actually 
3 receiving the payment, assuming the invoice was okay, 
4 accepted, how long would it take, generally? 
5 A. Through the Salt Lake office, here, 
6 generally 30 days; sometimes 35. 
7 Q. And on a project such as this is, the 
8 computer room remodel, how long? 
9 A. This is the only one of this magnitude I 
10 did, so I had no idea how long it would take. 
11 Q. How long did you anticipate that it 
12 would take for payment and processing? 
13 A. 30 to 45. 
14 Q. Did you ever tell either of the 
15 subcontractors, or any of them, to expect payment not 
16 -- to be forthcoming in 45 days? 
17 A. Right. 
18 Q. You did say that? 
19 A. I did. But, they would still inquire as 
20 to when it could come. 
21 Q. Do you recall the date that the 
22 government did send their check for $99,997? 
23 A. I do not. 
24 Q. Did you ever have any discussion with 
25 your brother, Kay Walker, as to when that .check was 
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Q. Well, it seemed, to me that you said, "If 
I asked him, he would have done it." 
A . That's right . 
Q. Was that his course of dealing, he was 
asked to do something, he did it? 
A. He did i t . 
Q. So, there'd be no need to check on them? 
A. That's correct. 
Q. Did you check up on him? 
A. George and I often walked through 
together and checked the items. 
Q. Well, on your direct testimony, you talk 
about some of these minor items that remained. I 
believe your testimony on — concerning the inspection 
on April 29, the mechanical inspection, was that you 
accompanied a number of other individuals to inspect 
the mechanical, the air-conditioning system, is that 




22 pro ject. 
23 Q. 
24 have gone 
25 A. 
Right. 
And you went on the roof? 
We were going clear through the entire 
When you answered, you said: "We would 
Do you know if you went on the roof? 
Yes . 
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1 THE COURT: Sustained, 
2 MR. DUFFIN: Okay. 
3 Anyway, this was because of the reveal 
4 edge tile and the light-tight vents, is that right? 
5 A. One or the other. 
6 Q. One or the other? 
7 A. I can't recall. I know the light-tight 
8 vents were part of it. Whether the reveal edge tile 
9 was, I cannot recall. 
10 Q. In your experience with Mr. Coonradt, 
11 was the basic qualitv of his work good? 
12 A. Very good. 
13 Q. And in your experience, when the 
14 assignments were made that — was he reliable to 
15 follow through with the assignment? 
16 A. Extremely reliable. 
17 MR. DUFFIN: Thank you. 
18 RECRQSS-EXAMINATIQN 
19 BY MR. MABEY: 
20 Q. Let me just ask you, did you hear any -• 
21 I assume, that during this process, particularly in 
22 the latter part of April, that you had at least some 
23 conversations with Mr. Hulse and other people in the 
24 tenant/agency? 
25 A. Yes. 
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1 Q. D i d you e v e r h e a r t h e c o m m e n t f r o m t h e m 
2 t h a t t h e work was t i m e l y p e r f o r m e d a n d w e l l d o n e ? 
3 A • Many t i m e s . 
4 Q. Is that your belief? Was that your 
5 belief at the time? 
6 A. Yes. 
7 Q . I want to be clear on this slip-proof 
8 tile. I believe you testified that that was an 
9 arrangement made between Mr. Coonradt and some Jay 
10 Penny fellow with the agency? 
11 A. That was on the door molding, or 
12 wha tever. 
13 Q. Oh, the weatherproofing? 
14 A. Weather-stripping. 
15 Q. But, also I believe you testified that 
16 the slip-proof tile wasn't part of your specifications 
17 in the contract, isn't that right? 
18 A. It was not a part of our specifications, 
19 as I recall, to purchase them; but, to install 
20 whatever they provided. 
21 Q. Was the ramp complete at the time the 
22 inspectors came, or the first one, or the second? 
23 A. The ramp was in. 
24 Q. Installed, I assume? 
25 A. Installed. 
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1 Q. And t h e y w e r e u s i n g i t , w e r e n ' t t h e y ? 
2 A • T h e y w e r e . 
3 MR. MABEY: I have nothing more, 
4 THE COURT: Mr. Boyer. 
5 RECROSS-EXAMINATION 
6 BY MR. BOYER: 
7 Q. Just a couple of questions on the 
8 ceiling tile Mr. Duffin asked you about, the raised 
9 edge ceiling tile. 
10 My understanding is that it was required 
11 in the computer room only, is that correct? 
12 A. The reveal edge tile was — are we 
13 talking ceiling tile or floor tile? 
14 Q. Ceiling tile. 
15 A. Ceiling tile? The reveal edge tile was 
16 required clear through. 
17 Q. Two or three rooms? 
18 A. Many, many rooms. 
19 Q. Many room s ? 
20 A. Yes . 
21 Q. And how was that attached to the 
22 ceiling? 
23 A. That was a drop ceiling and your steel 
24 g irders . 
25 Q. Sometimes referred to as a suspended 
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T A. It's an inspection repcrrt. 
2 Q. Can you tell by looking at a copy who 
3 made the inspection report? 
4 A, Wayne Hagelberg. 
5 Q. Is there anything on the copy that 
6 would indicate to you when it was placed in the file 
7 or actually made? 
8 A, No, but I'm sure it was right around 
9 the date of the inspection that it would have been 
10 provided. 
11 Q. What date-- looking at the--
12 A. Just a minute. 4/29/87. 
13 Q. Is there a stamped receipt marking on 
14 this in your file? 
15 A. Let me check. 
16 Yes. The date stamp on our original 
17 copy says received May 11, 1987, 12:43 p.m. 
18 Q. Is that May 11, 1987, is that the date 
19 that it would have been simply placed in the file? 
20 A. No, that was the date that it would 
21 have been received in the leasing branch. 
22 Q. Okay. 
23 Let me ask you about Exhibit Number 22 
24 Can you identify this document? 
25 A. That's another inspection report that 



























A. I don't know when the inspection was 
made. The date of the report is May 1, 1987. 
Q. Based on that notation on this record, 
would you believe that the inspection was made on or 
before that date? May 1, 1987? 
A. Yes. 
A. I would believe. 
Q. Other than Exhibits 21 and 22, Exhibits 
21 and 22, are there any other inspection reports in 
your file related to lease supplement number 24? 







And you did make a diligent search, 
right? 
Yes . 
Does Exhibit 22 have any stamped 
receipt information on the copy in your file? 
A. May 11. May 11, 1987, 12:43. 
Q. That's the same day that the stamp that 
Exhibit 21, is that right? 
Yes . 
Do they go to some other department 
before they end up at the leasing branch? 
In other words--
A. I have no way of knowing that. 
Q. Then you don't know that based on your 
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1 experience or your position? 
2 A. Right. 
3 Q. Okay. 
4 Let me ask-- refer to Exhibit 23 and 
5 ask if you can identify that document. 
6 A. Yes. 
7 Q. What is it? 
8 A. It's an invoice from Walker, McElliott 
9 and Wilkinson and Associates. 
10 Q. Based on the copy that you are looking 
11 at of Exhibit 23, I believe it was through leasing 
12 branch at General Services Administration by Walker 
13 McElliott and Wilkinson and Associates? 
14 A. Yes. 
15 Q. Does this have a stamped date and time 
16 stamp as to the receipt of this invoice? Referring 
17 to Exhibit 23? 
18 A. Yes. 
19 Q. What is that date? 
20 A. May 7, 1987 , 10:42. 
21 Q. Based on that stamp is it your belief 
22 that that's when the document was actually received 
23 by the leasing branch of General Services 
2 4 Administration? 
25 A. It was received in the real estate 
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1 division. 
2 Q. What happens to-- once an invoice is 
3 received for a remodel job, what happens to the 
4 invoice? 
5 I mean, what's done in either 
6 processing payment or taking action with respect to 
7 the work subject of the lease? 
8 . A- I don't really know, 
9 Q. That's not within your exper-- I mean, 
10 in other words, that's not within the scope of your 
11 employment? 
12 A. No. 
13 Q. Let me refer you to Exhibit 24. 
14 A. Okay. 
15 Q. Would you identify this document? 
16 A. A public voucher for purchases and 
17 services other than personal. And the payee's name 
18 was Clayton Mercantile National Bank Escrow, holder 
19 for Mass Mutual Life Insurance. 
20 Q. This voucher, is this an authorization 
21 for the preparation of a payment check? 
22 A. I would imagine. 
23 Q. But you don't know that? 
24 A. Not for a fact. 
25 Q. I notice on the copy of Exhibit 24 it 
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1 states that the date the voucher is prepared is May 
2 18, 1987. 
3 A. Correct. 
4 Q. Does that indicate that the check would 
5 be prepared May 18? 
6 A. It says that it's the date the voucher 
7 was prepared, ana I would imagine that it is to 
8 approve payment, 
9 Q. Who would have knowledge of the 
10 procedure that is used to approve payment? In the 
11 leasing branch? 
12 A. Well, the leasing branch at the time 
13 probably our division director? 
14 I would imagine our division director 
15 would know, and — 
16 Q. What I'm really asking is I'm not 
17 necessarily talking about this particular one, but 
18 just the procedure that is routinely used for 
19 processing payment upon completion of any lease 
20 improvements? 
21 A. My understanding, and it's just my 
22 understanding. I don't have full knowledge, is that 
23 it would go to someone in our ANTS branch, which is 
24 administrative and technical services branch, and 
25 they process our reimbursable work authorization 
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1 through our finance office for payment, 
2 Q« Is it your understanding that this 
3 public voucher form I'm looking at, Exhibit 24, is 
4 sent to them to actually issue a check? 
5 A, That's my understanding. 
6 Q. What do you base that understanding o 
7 How did you come by that understanding? 
8 A. Well, because I have processed 
9 reimbursable work authorizations, but for payment, 
10 but- I have just turned them over to the 
11 administrative technical and services branch. 
12 And what happens from then on I have 
13 not been fully aware of, I haven't followed the 
14 whole procedure through. 
15 Q. Okay. 
16 But based on this Exhibit 24, you 
17 believe that payment was being authorized at least 
18 of May 18, 1987? 
19 A, Yes. 
20 Q. And in the amount that this Exhibit 2 
21 states , $99,997? 
22 A. Yes. 
23 Q. I ask you about Exhibit 25. That 
24 Exhibit, can you identify the document? 
25 A. It's a letter sent to Mr. Kay Walker 
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1 A. Yes. 
2 Q. It says dear Mr. Walker on the copy I 
3 have. 
4 A. Yes. 
5 Q. Do you believe that to be Kay Walker? 
6 A. Yes. 
7 Q. Okay. 
8 It also bears a date stamp on Exhibit 
9 25. What does that state? What is that date? 
10 A. It would be May 27, 1987. 
11 Q. That's the day that it would have been 
12 sent out from the leasing branch? 
13 A. Yes. 
14 Q. Okay. 
15 Looking at page., two-of- Exhibit 25, was 
16 it sent by Joyce Edwards? Is that what the record 
17 shows? 
18 A. It was signed by.her, yes. 
19 Q. Looking below, is this the address that 
20 was sent to Mr. Kay Walker and Walker, McElliott, 
21 Wilkinson? 
22 A. Yes. 
23 Q. This is on Joyce Edwards' signature 
24 line on page two of Exhibit 25? 
25 A, Correct. 
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1 Q. So that is correct. Okay. 
2 It says here on the-- I see some 
3 initials, I see a little marking that says 5/18/87. 
4 Do you know what that.refers to? 
5 A. Yes. That was the date that it was 
6 signed and the author of the letter, Rich Sinkiewicz, 
7 was initialing it. Or initialed it. 
8 Q. So this was typed at the same time as 
9 the pay voucher, Exhibit 24, was prepared? 
10 A. Yes. 
11 Q. Do you have any reason to believe 
12 looking at the Exhibit 25 that would the pay voucher 
13 have covered-- I mean, accompanied this letter, 25? 
14 A. I don't know. They don't talk about 
15 enclosing anything. At least it doesn't say anything 
16 about enclosures, does it? 
17 Q. No, it doesn't. 
18 A. And even the file line doesn't indicate 
19 that there was an enclosure. 
20 Q. Let me move and refer you to Exhibit 
21 26. Can you identify that document? 
22 A. It's a letter addressed to Mr. Halander 
23 at 722 East 3300 South, Suite 200, Salt Lake City, 
24 Utah, 84106. 
25 Q. So referring to page two of Exhibit 26, 
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1 WAYNE M. HAGELBERG, 
2 being first duly sworn to state the truth, the whole 
3 truth and nothing but the truth, testified on oath as 
4 follows: 
5 EXAMINATION 
6 Q. (BY MR. MABEY) Mr- Hagelberg, this is 
7 Lynn Mabey. 
8. A. Yes. 
9 Q. Have you ever had your deposition taken 
10 before? 
11 A. No. 
12 Q. I believe you were present in the room 
13 when I explained to Ms. Bramon that I will ask you 
14 questions and if you don't understand any aspect of 
15 them please ask me to clarify. Otherwise I will 
16 assume that you understood the question and your 
17 response fairly meets that question. Is that 
18 acceptable? 
19 A. Yes . 
20 Q. Would you state your name and let's 
21 not-- state your name for the record, please. 
22 A. Wayne Hagelberg. 
23 Q. And you are employed at General 
24 Services Administration? 
25 A. Yes. 
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1 Q. In what capacity? 
2 A. I'm a project manager. 
3 Q. Just briefly describe your duties or 
4 summarize your duties at GSA. 
5 A . I work in the engineering group and we 
6 do inspections on construction projects and we have 
7 our own projects but we are also asked to inspect 
8 lease projects as necessary. 
9 Q. How long have you been employed with 
10 General Services Administration? 
11 A. About nine years. 
12 Q. Let me refer you to what's been marked 
13 for the purposes of both your deposition and Lucy 
14 Bramon's deposition as Exhibit 21. And ask if you 
15 can identify that document? 
16 A. Yes. This is an inspection report 
17 which I did. 
18 Q. Is it your handwriting that-- on the 
19 document, on Exhibit 21 — 
20 A . Yes . 
21 Q. -- it^ indicates an inspection date of 
22 April 29f 1987. Is that the date that you inspected 
23 the computer room remodel at the GSA building in Salt 
24 Lake City? 
25 A. Yes. 
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1 Q. You actually traveled to Salt Lake City 
2 for the purpose of the inspection? 
3 A. Yes. 
4 Q. And at the time you made the inspection 
5 did anybody accompany you or meet you at the 
6 building? 
7 A. Yes. I met several people there. I 
8 believe it was the agency. I don't know, I don't 
9 have a record of their names. 
10 Q. What did you observe? Do you remember 
11 what time of day it was? 
12 A. I don't know the exact time of day. It 
13 was around the middle of the day or in the afternoon. 
14 Q. On April 29 when you were doing your 
15 inspection, what did you observe with respect to the 
16 computer room? I guess what I'm asking is did it 
17 appear to be complete? 
18 A. The best I can recall I was in a 
19 computer room and it appeared to be occupied. The 
20 tenant had moved in. 
21 Q. Okay. 
22 Now, you were asked specifically to 
23 inspect not all of the work but just part of the 
24 work, is that right? 
25 A. I was asked to inspect the mechanical 
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1 and electrical aspects of the pro-ject. 
2 Q. And did you make that inspection on 
3 that date, April 29, 1987? 
4 A. Yes. 
5 Q. What was the result of that inspection? 
6 A. I only found two items which were 
7 noteworthy as being incomplete. 
8 Q. Are they the two items set forth on 
9 Exhibit 21? 
10 A. Yes. 
11 Q. Did you have any occasion to reinspect 
12 this particular work? The computer room remodeling? 
13 A. No, I did not go back to that site. 
14 Q. How long were you in the building at 
15 the time of this inspection? Do you recall? 
16 A. Oh, probably around two hours. 
17 Q. When you say that there was-- the seal 
18 pipe penetration through the roof weathertight, why 
19 don't you describe what you mea^nt by that? 
20 A. Well, on the roof the contractor 
21 installed several condensing units, and there's pipes 
22 that connect from those rooftop units down to the 
23 units below in the room. And where the pipes go 
24 through the roof they have to be sealed watertight so 
25 that we don't have a water leak into the building. 
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